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COPYRIGHT LAW REVISIG]

THURSDAY, SEPTEMBEX 11, 1975

Housk or RZPRESENTATIVES,
StBceMMITTEE ON CourTs, C1viL LIBERTIES,
AND THE ADMINISTRATION OF J USTICE
ORTHECOMMITTEE ON THE J UDICIARY,
Q Washington, D.C.

The subcommittee met, pursuant to recess, at 10:07 a.m., in room
2226, Rayburn House Office Building, Hon, George E. Danielson
nresiding,

Present : Representatives Danielson, Drinan, Pattison and Wiggins.

. Also present: Herbert Fuchs, counsel ; and Thomas E. Mooney, as-
sociate counsel.

Mr. Danierson. The hour of 10 o'clock having arrived, the subcom-
mittee will be in order. L

I apologize, first of all, for being 7 minutes late here. T am a rmem-
‘ber of the whip organization, and we meet on Thursday mernings,
and it is hard to get here much earlier. .

Today we are meeting once more on the copyright law revision
bills. Today’s hearing will relate principally to section 115 of H.R.
2223. It involves a proposed increase in the mechanical royalty rate
under the compulsory licensé for making and distribution of phono-
records of copyrighted music.

Section 1(e) of the existing’ copyright law provides a statutory
royalty of 2 centss per tune per record. The pending revision bill, TLR.
2223, increases this figure to- 3 cents per record, as provided in the
Senate bills S. 1361 in the 93d Congress and S. 22.

Understandably, record companies oppose the recommehded in-
crease, and music publishers defend it. Both sides have enlisted the
help of economic consultants fromi whom we will hear.

Our first witness today is Mr. Stanley M. Gortikov, president of the
. Recording Industry Association of America, Inc., accompanied by
James F. Fitzpatrick, Esq.

Mssrs. Gortikov and Fitzpatrick are at the witness table. They
have been allowed 10 minutes.

‘Would you please proceed ¢

TESTIMONY OF STANLEY M. GORTIKOV, PRESIDENT, RECO;RDING
INDUSTRY ASSOCIATION OF AMERICA, INC., ACCOMPANIED BY
JAMES F, FITZPATRICK ,

Mr. Gorrmzov. Mr. Chairman, I have a_comprehensive written
statement, which I will enter into the record. I will now summarize it.

(1393)
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Mr. Danmrson. Without objection, the statement will -be entered.
Ttisnot thisone ¥

Mz. Gorrrgov: No,$ $ir, it is another one.

Mr. Danmeson. All right. It will be entered in the record, without

- objection, and would you please summarize ?
[The prepared statement -6f Stanley M. Gortikov follows:]

- ‘STATEMENT OF STANLEY M. GORTIROV, PRESIDENT, RECORDING INDUSTEY
Assocm'rmN OF AMEBI(,A, Iro.

INTRODUCTION

My name.is.Stanley Gortikov. I am president of the Recording Industry As-
sociation of America. Our member companiées create and marKet about'85% of the
recorded music sold in the United States I have firsthand knowledge of the com-
mercial and creative aspeets of the recording industry, having previously served
as president of Capitol Records, a major recording company.

THE PROPOSED CHANGE I8 EXCESSIVE

We strongly object to the proposed “Mechanical Royalt&” rate increase .in
Section. 115. The “Mechanical Royalty” is the amount a music publishing com-
pany cin charge a recording company for use of a composer’s tune in a sound
récording.

Section 1156 proposes a statutory increase in the mechanical royalty from 2¢
to 5¢. This increase is glossed over as “only a penny” increase. However, that
seemingly innocuous “‘penny” involves added payments of about $47 million per
year to the music-publishing industry, an‘increase of 58%.

The- $47 million “penny” paymeut is the biggest anoney i«sue in this bill' and
the major commercial and consumer question before -this Committee. At is:

More than 11 times greater-than the $4. 0.million annual payment by jukeboxes
provided for in Section 116;

More than 7 times greater than cable tele\isien s hotly-contested payments
‘to broadcasters of f $6.7 million per.yeéar.

Almost 5 times:greater thon the estimated $10 million for performance rcyal-
ties to recording vocalists, musicians, and record companies.

More than twice all of those payments.combined.

AN INCREASE IS NOT JUSTIFIED

The economic facts, detailed by Dr. John ‘Glover and the Cambridge -Research
Institute,.show there is no reason for an increase. Music pubiishers. and com-
posers are doing handsomely at the present rate. Their income from mechanieal
royalties has more than doubled in the past 10 years because of increased sales
which more than offsets inflation

Significantly, in the 10-year debate over Copyright Revision, (up to today, at
least) the publishers have not presented any data on their prefits which would
justify an increase, Yet, with no such supportive documentation to date, they
-ask for an additional $47 million per year.

.That proposed “penny” increase in itself is inflationary and will stick the
public with'an increase in record prices of almost $100 million pér year. That
penny increase is punitive both to our industry and to the consumer. Tt will im-
pose harsh burdens on small fledgling yecord companies, It could furthér dis-
courage the already risky business of recording claksics, jazz, and experimentdl
music—all important cultural contributions of sound recordings.

Moreover, .the public interest is being well served-at the present rate. There
is'no monopoly on musie, and. plenty of musie is available to the publie, And
these originally were the major Congressional objecti\es in establishing the
compulsory licensing system, and the 2¢ rate.

TEOHNOLOGICAL WINDFALLS FOR 'PUBLISHERG AND COMPOSERS

The baslc case of the publishing industry boils down to the statement that 4 2¢
rate established in 1909 cannot possibly be:adequate in 1975 . .. and that “only
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‘a penny" increase is .uvolved. However, as we shall demonstrate, that 2¢'is far
differcnt from what it was in- 1909

Lve-ry time a recording company arranges for an artist to record a musical
composition, the fecord company must pay the music publishing - company and!
compcser a “mechanical Toyalty” for every record sold and this xate was set
in g copyright statute in 1909 at 2¢. This royalty was called “mechnnical" be-

-cause the state of the recording art at that time utilized “mechanicﬂ ‘parts”,
such asa planoroll. . .ora one-time Edison wax cylinder, So 2¢ was.paid for
-one tune, and one tune*comprised a-recording.

Recorded music next moved into a one-sided disk—still with 2¢ paid for one
tune on one record.

Now started the changés which beneﬁted publishing eompar ies and- composers
so dramatically, with no additional risk or efort by then :

First, came the two-sided 10"’ 78 RPM disk which gave the publishing-co:-
pany and composer 4¢, not 2¢,.from the sale of one record.

Then, in 1948, the vinyl long-playing album was dévelopéd, with 10 to 12
tunes on one disk. "Publishing companiﬂs and compodsrs earned 20¢ to 24¢ per disk
not 2¢ or 4¢.

Finally, the.ingenuity and risk capital of recording and equipnient companies
Jdevelopéd:-the 8-track tape cartridge. and cassette. These created-an entirely new
additional:market—about 29% of totai recorq sa'es—each edrning 20¢ to 24¢ for
the publisher and composer .

i ; MULTIPLE. mzcom)mcs MEAN. MULTIPLE JINCOME :SOURCES

In addition, publishers and composers receive multiple income from the record-
ings of one composition. Once a given- recordirig artist makes a hit of: his version
of a musical composition, then usually many other “artists also record that now-
familiar tune. For example, the hit song, “By The Time I Get To Phoenix”, was
made ‘famous by Glen. Campbell. There are currently 81 separately produced*
records of that song from the U.S. alone, not foreign . .. 81 separate sources for
that 2¢ to multiply. “Bridge Over Troubled ' Waters”, \ms made famous by Siinon
and Garfunkel’'s recording and has 80 current separate recordings. And- Paul
McCartney’s hit recording of *“Yesterday” has 91 U.S. recorded renditions .. .. 91
multiple sources of mechanical royalty income,

So a composer's tune, made famous by one recording artist’s hit rendition,
suddenly can become a major financial asset and catalyst for these multiple
sources of income,

INFLATION NO JUSTIFICATION FOR RATE INCREASES

The music publishing companies claim that the rising cost of living justifies the
proposed 599 rate increase. Music publishing companies which do the greater
share of industry volume are not individual entrepreneurs—or homemakers—
worrying about the rising cost of bread or beef or gasoline, Instead, many are
large corporate cwners of copyrights. Publishing companies deal in copyright
catalogs as one would buy or sell any investment. Musi¢ copyrights are assets of
\;alue. The return on these assets has far exceeded any, changes in the cost of
1iving

PUBLISHER FUNCTION IS.ESSENTIALLY ADMINISTRATIVE

Publishers certainly cannot argue that they deserve more because they are
doing more to make a recording a success. .Once, music publishérs performed
‘mgny ‘more creative, promotional, and markefing functions for their 2¢ than
most do.today for their 20¢ or 24¢. Their function today is heavily administrative
and clerical; they are largely service eniities, conduits for ‘the procéssing of
income and paper transactions. They don't promote as they used to. They don't
advertise as they used to. They don’t help crcate demand as they used to. They
don't employ fleld representatives as they used to. These promotional ‘functions
necessarily have been taken ovér by récording cmnpnnies As the former presi-
dent of the American Guild of Avthors and Composers comirented i “Years ago
a publishér bought a song, plugged it, and got it perfornied; in eventual hopes
of getting a record. Now a song is- nothi ag without a record at the start.”

‘Publishing companies deserve to be paid reasonably for their service fane-
tions—hut certainly not to split an added $47 nillion a year.
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A 68088 INEQUI’I‘Y’

When this Subcommittee heard testizdony on tiis issue a decade ago, it ‘Te-
Jected the pubhshers request for a 3¢ rate. At that time it reported out. Section
115 with a 25% rate incressé to 2%4¢ per fune and 14¢ per minute of playing
time. Although. the recording industry vigorously opposed that increase, the
Revision Bilii m that form passed the Houise in 1967,

The bilY ‘remained in the Senate withpa 215¢ rate for more than seven years.
Last year, without any hearings receiving additional écononiic evidence, the
Senate Judiciary Committee raised the rate to 3¢ per tune, adding a new damag-

ing provision for 3¢ per minute of playing time. This action was taken upon
ihe music publisher’s request for an: alleged “inﬂation adjustment”—an argu-
‘ment which was, at best, spurious and at worst, blatantly misleading.

CONCLUSION

There is no economic justification today, just as there was no justification in
1963 when this Subcommittee last considered this bill, for a- ‘3¢ mechanical rate,
Indeed, hard, cold, economic facts demonstrate irrebuttably that the 2¢ rate is
still- fully adequate today. Since the public is now being well-served, and since
economic facts do not justify any increase, we urge that Section 115 be amended
to provide for a continuation of the present 2¢ rate.

Further supporting data is detailed by Dr. John Glover of the Cambridge
Research Institute and the Harvard Gmduate School of Business Administm
tion.

ADDENDUM

Data developed by the Recording Industry Association of America indi?ate
that 34.49% of total album unit sales consist .of club, mail orcder, premium and
budget record sales. More specifically, the RIAA eqtlmates the Iollowmg mix of
unit sales for 19 c4

Amount
(million) _Percen
Tolal album unitS.eeenccmeeaaacaeeaas Cemtemecemcccnsccacacmencececameanans .26 160.0
ClUb. . ceeeeecccaceeemcmcmcccccacsniceecasececensasagennaamaasrnmanenee 23 8.3
AT QI L o e ceeeecaccnmceansnencamceesaecaseracnesearenamanunaamasnne 27 3,8
Premium.. 15 5.
2 T P 30 10.9
Total 95 34.4

ADDENDUM T) STATEMENT OF STANLEY M, GORTIKOV
RE: RIAA 3UPPORT FOR JUSTICE DEPARTMENT ANTIPIRACY AMENDMENTS

RIAA strongly supports the proposed antipiracy amendments set forth in the
. testimony of the Department of Justice before this Committee on May 8, 1975.
We detail our comments on these various proposzals below.

The most important amendment makes certain that the copyright revision bill
does not preempt the law of 36 states which provide antipiracy protection for

. pre-1972 sound recordings. The recording industry would seriously have to con-
sider opposing any revision legislation which would unjustifiably deny states
this essential weapon against rampant record piracy.

1. Amendment to Section 301(b) to confirm the validity of state antipiracy
laws. —Congress granted federal copyright profection to sound recordings fixed
on or after February 15, 1972 {P.L. 92-140). The protection for records issued
before February 15, 1972 was left to the states. The Supreme Court has confirmed
that states have the authority to enact antipiracy laws for sound recordings

issued prior to February 15, 1972 and tha » records are not in the “public
domain.” Goldstein. v: California, 412 U.8. 5 (1973).
Pursuant to this authority, 82 states * .y provide protection for sound re-

c{)rgings issied prior to February 15, 16. .ates with antipiracy statutes in-
clude: )
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-alaska Indiana. Nebraska Pennsylvania .
Arizona . ‘Towa: - Nevada ‘South'Carolina’
[Arkansas Kertucky ‘New Hampsbire South Dakcta
California ‘Louisiana . New Mexico Terinessee
Connectjcut ‘Maryland New York Texas.

Florida: Massachusetts North Carolina Utah

Georgia Minnesota Oklahoma Virginia
Illinois Mississippi Oregon: Washington

In addition, in four states there are judicial decisions that the state common*
law of unfair competition prohibits record: piracy: Michigan, Missouri New.
Jersey, Wisconsin,

Antipiracy legislation for pre-February 15, 1972 -sound recordings may become
‘law in other states this year.

The Justice Department is concerned that Section 301 of the bill, which deals
with preémption of state laws, be clarified so that no.one could claim -that the
revision bill supersedes the many existing state antipiracy laws relating fo
records issued before February 15, 1972. We strongly support the Justice amend-
ment to include.a new .subsection (4) to Section 301(b) as follows:““(4) Sound
recordings fixed prior to February 15, 1972 The proposal contained on page
28 of the Department of Justice teéstimony is abso'utely essential as far as the
record industry is concerned. We believe there is.no justification whatever for
the Congress to preempt the 32-state antipiracy statutes and the judiciel deci-
sions of four additional states. The consistent determinntxon both. of Congress
and of the states has been thut record pirates unfairly and improperly appropri-
ate the property, efforts, and capital of the legitimate business community.
Pirates today divert about 3175 million of legitimate reemd and *ape sales:
About one out of every four. tapes sold is a pirate copy of an original hit recording.

The entire legitimate musie industry has taken a strong stand.against record
piracy. The American Federation of Musicians had a Vital stake in this question
because record pirates rake no contributions to musie trust funds or make.any
other payments to the musicians creating recordings.

Local retailers are placed in a totally unfair posjtion trying to compete with
cheap pirate copies. The pimtes copy only the best-selling records, skimming the
cream off the top.

Further, the preemption of state antipiracy laws would result in the anomalous
situation that legitimate record companies would, as a matter of Federal policy,
be authorized to copy the pre-1972 catalogue of all of their competitors. This
could, of course, lead to a decrease in competition because the valuable property
rights reflected in the pre-1972 catalogue of small and medium companies could be
expropriated by larger record companies. Significantly, this potential result was
persuasive in the decision.of this committee to reject a compulsory license for
sound recordings. Sce H. Rep. 92487, 92nd Cong.. 1st Sess,, p. 4.

Finally, protection against piracy of pre-1972 recordings is of particular im-
portance because older music has been enjoying resurgence. The equity of state
law protection for these older recordings is underscored by the fact ‘that 38 states
already have antipiracy protection for pre-1972 recordings and many of the re-
maining states are currently considering such legislation, There is no justifica-
tion whatsoever to preempt these essential state laws. -

2. Derivative Rights Uinder-Scetion. 115, —We strangly supnort the view of the
Department of Justice that Section 114 of H.R. 2223 should make explicit that'the
owner of sound recordings has the right to make a derivative work under Part
(2) of Section 106. We helieve, as the Department of Justice asserts,.that under
Section 7 of the 1909 Law an owner of .a sound recording presently has this right.
The recent Taxre case confirms vecord commnany’s richts in.this regard undet the
1909 Iaw. There has been no showing why these rights should be narrowed or lim-
ited under the reviston legisiation. Indeed. e are concerned, a< is the Department
of Justice, that unless this potential loophole is expressiy claced. there may bhe

a “backdoor” opmrfunitv for record pirates to cony copyrighted sound record-
inzﬁ by slightiv-altering the originn] conyrighted mnterial.

8. Section 506(a) —We ngree with the Department of Tustice proposal on pages
28-29 of its statement that the term of imprisonment for repeat offenders for
record (and movie) piracy should be increased to three vears, consistent with the-
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other provisions of 506(a). Indeed; the legislative history. of the record.piracy.
legislation indicates that Congress feels that record piracy is of greater societal

concern than-other infringements. Therefove, the Department of Justice proposal
‘to provide at least an equivalent term.of imprisonment is-fully justified.

4. Section 506, fDebtruction-of‘Infﬁigging Articles—Finally, we ufge the inclu-
sion-of the amendment to Section 506 noted on pages 24 and 25 of.the Department
of Justice testimony. Although we believe a reading of the present copj right'law’
may.permit the Government to destroy infringing articles, this has been a matter
of some debate. Therefore, the Government powers should be-made explicit. This
would preclude the. necessity ‘of the recording industry filing expensive—and
essentially superduous—ecivil suits to.permit the destruction of infringing articles
after the Government has'successfully concluded its eriminal prosecution.

Mr. Gortixov. Gentlemen, I am president of the Recording Industry
Association of America. Our member companies create and market
about 85 percent of the recorded music sold in the United States.

‘We strongly object to.the.proposed mechanical royalty rate increase
in section 115. The mechanical royalty is the amount of money-a music
publishing company can:charge a recording company for the use of a
composer’s tune in a sound recording. ’ '

Section 115 proposes a statutory increase for mechanical royalty
from 2 cents'to 3 cents. This increase is glossed over as “only a penny”
increase, However, that seemingly innocuous penny involves udded
payments of about $17 million per year to the music publishing indus-
try, which is an increase of 59 percent. :

The $47 million “penny” paymerit is the biggest money issue in this
bill, and.it is the major commercial and consumer question before this
committee. It is more than 11 times greater than the $4 million
annual payment by jukeboxes provided in-section 116.

It is.more than seven times greaterthan cablé television’s hotly con-
tested payments to broadcasters of $6.7 million per year. And it is
almost five .imes greater than the .estimated $10 million for perform-
ance royalties to recording vocalists, musicians and record companies.
It is'actually more than twice all of those payments combined.

The economic facts, to be detailed by the next witness, show that .
there is no reason for an increase. Music publishers and composers are
doing handsomely at the present rate. Their income from mechanical
royalties.nlone has more than doubled in the past 10 years because of

«increased sales, which more than offsets inflation.

Significantly, in the 10-year debate over copyright revision, up to
today and including today, the publishers have not presented any profit
data that would justify an increase. This morning I scanned the mate-
rial that the publishers are offering into evidence here, and. once again,
incredibly, there is not a shred of profit information as to how well or
how poorly they are doing in that mass of material they are going to
offer. Yet, with nosuch supportive documentation to date, they ask for
an additional $47 million per year. .

The text of their presentation—they are asking even for 4 ceits,
which will be $94 million a year. g

That proposed penny increase in itself is inflationarv and will stick
the public with an increase in record prices of almost $100 million per
vear at 3 cents, and $200 million at 4 cents. That penny increase is yuni-
tive, both to our industry and to the consumer. It will impose harsh
burdens on small, fledgling recora companies. It could further discour-
age the already risky business of recording classics, jazz, and experi-
mental music.
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Moreover, the public interest is being well served at the present rate,
‘There.is no monopoly on music, & nd plenty 6f music is available to the
public. And these'originally were the major congressional object ves in
establishing the compulsory licensing system and the 2-cent rate.

. The basic case of the publishing industry boils down to the statement

that a 2-cent rate established way back in 1909 cannot possibly be ade-
quate.in 1975, and that “only a penny” increase is involved. However,
a% we shall demonstrate, that 2 cents is far different from what it was in
1909. «

This is a piece of music. It is a tune. Every time—peculiarly, it has a
recording artist's picture on the front, not the composer. Every time a
recording company arranges for an artist to record this tune, the record
company must pay the music publishing company and composer a
mechanical royalty for every record'sold. This rate was set in the copy-
right statute at 2 cents. This royalty was called mechanical because the
‘state of the recording art at the time utilized the mechanical parts, such
as a piano roll or later a one-tune Edison wax cylinder, such as this one
here. So 2 cents was paid for one tune, and one tune comprised a
recording. .

Recorded music next moved into a one-sided disk, like this one, on¢
tune and one side. And, again, one tune comprised'a recording.

Now started the changes which benefited music publishing com-
panies and composers so dramatically, with no additional risk or ef-
fort by them. First came the two-sided 78-rpm, 10-inch disk, which
gave the publishing company and the composer 4 cents, not 2 cents,
irom the sale of one record. -

Then in 1948 the vinyl long-playing album was leveloped, with 10
to 12 tunes on I disk. Publishing companies and coposers earned
20 to 24 cents per disk,not 2 or 4 cents.

- Mr. Wiceins. Excuse me, Mr. Chairman.

In the album which you have in your hand, is there only one coin-
poser involved, or are there multiple composers ?

Mr. Gorrirov. There are probally multiple composers involved.
There are -~ultiple composers involved.

Mr. Wi .ins. You are speaking of the aggregate payment? To the
composet, it may be 2 cents.

Mr, Goxrixov. The individual payment to the composer and pub-
lisher may be 2 cents, yes. The aggregate income would be 20 to 24
cents.

Finally, the ingenuity and risk capital of recording and equipment
companies devsloped.the eight-track tape cartridge and cassette, These
created an entirely new market—about 29 percent of the total record
sales, each earning 20 to 24 cents for the publishers and ¢omposers,
not 2 cents, '

In addition, publishers and composers recsive multiple income from
the recordings oi one composition. I'am holding a list of the current
recordings of a familiar hit song, “By the Time I Get to Phoenix”,
which was made famous by Glen Campbell. This shows’81 separately
produced records of that song from the United States alone, not for-
eign—81 separate sources for that 2 cents to multiply. “Bridge Over
Troubled Waters”, made famous by Simon and Garfunkel’s rpcordmé{,
has 80 current separate recordings, and Paul McCartney’s hit record-
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ing of “Yesterday” has 91 U.S. recorded renditions, 91 multiple
sources of mechanical royalty income.

So, a composer’s tune made famous by one recording artist and his
rendition, can suddenly become a major financial asset and catalyst
for these multiple sources of income.

The music publishing companies claim that the rising cost of living
justifies the proposed-59-percent rate increase. Music companies which
do the greater share of industry volume are not individual entrepre-_
neurs or homemakers worrying about the rising cost of bread or beef
or gasoline. Instead, many are large corporate owners of copyrights.
Publishing companies deal in copyright catalogs as one would buy or
sell any investment. Music copyrights are assets of value. 'The return
on these assets has far exceeded any changes in the cost of living.

Publishers certainly cannot argue that they deserve more because
they are doing more to make a recording a success. Formerly, music
publishers performed many more creative promotional and marketing
functions for their 2 cents than most do today for their 24 cents. Their
function today is heavily administrative and clerical. They are largely
service entities, conduits for the processing of income and paper trans-
actions. They do not promote as they used to. They do not advertise
as they used to. They do not help create demand as they used to. They
do not employ field representatives as they used to. ‘

These promotional functions necessarily have been taken over by
recording companies. Publishing companies deserve to be paid reason-
ably for their service functions, but certainly not to split an added $47
million or $94 million a year.

When this subcommittee heard testimony on this issue a decade
ago, it rejected the publishers’ request for a 3-cent rate. At that time,
it reported out section 115 with a 25-percent rate increase to 214 cents
per tune and 14 cent per minute of playing time. Although the record-
ing industry vigorously opposed that increase, the revision bill in that
form passed the House in 1967.

The bill remained in the Senate with a 214-cent rate for more than
7 vears. Last year, without any hearings receiving additional economic
evidence, the Senate Judiciary Comumittee raised the rate to 3 cents
per tune, and added a new damaging provision for 3/ cents per minute
of playing time. This action was taken upon the music publishers’
request for an alleged “inflation adjustment”—an argument which is
at best spurious and af, worst blatantly misleading.

There is no cconomic justification today, just as there was no jus-
tification in 1966 when this subcommittee Jast considered this bill, for
2 3 cent mechanical rate, let alone one that is higher. Indeed, hard
cold economic facts demonstrate irrebuttably that the 2-cent rate is
still fully adequate today. Since the public is now being well-served,
and since the economic facts do not justify any increase, we urge
that section 115 be amended to provide for a continuation of the
present 2-cent rate. .

Further support will next be detailed by Dr. John Glover of the
Cambridge Research Institute and the Harvard Graduate School of
Business Administration..

Mr. Daniznson. Thank you, Mv.Gortikov. ‘ :

1 would like to inquire of the committee members present whether,
in order to expedite this matter, we could hear from all of the opposi-
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tion witnesses first. We could direct our questions to-them, and then
. :aléﬁ u}g those supporting the increase. Would there be any 6bjection
fothat? - ) '
Hearing none, we will then—thank you. We will proceed with Mr.
Glover. Thank you very much.

TESTIMONY OF JOHN D. GLOVER, DIRECTOR, CAMBRIDGE RE-
SEARCH INSTITUTE, ACCOMPANIED BY GERALD A. SIMCN, MAN-
AGING DiRECTOR, CAMBRIDGE RESEARCH INSTITUTE, AND
DAVID B. KISER, ASSOCIATE, CAMBRIDGE RESEARCH INSTITUTE

Dr. Grover. Mr. Chairman, members of the comiittee, my name is
John D, Glover. I am director of the Cambridge Research Institute,
and with me this morning is Mr. Gerald Simon, managing director
of that institute, and Dr.gDavid B. Kiser, a research associate; both
of whom, along with others, work on this project. ‘

I would like to pick up where Mr. Gortikov left off. As he pointed
out, we were here 10 years ago. Mr. Kastenmeier was also then the
chairman of this subcommittee. We intend to lay before you, and we
have presented to you through committee counsel, a summary of ay
remarks, as well as a supporting text and much longer documes, to-

ether with the technicali’ appendix which spells out in very great
etail the sources and processing of the data and the naturé of the
sample, and all that,

Mr. DanieLson. I believe, Mr, Glover, I will interrupt. The docu-
ments to which you refer are rather long ard deteiled. Unless there is
objection from the members of the committee, we will accept the
summary into the record, together of course with your comments. But
the bulk of the documents will then be filed with our committee files
for our purposes. Will that be agreeable? Does anyone object ¢

Dr. Grover. As you please, sir. In our last presentation, they did in
fact include the full statement, together with the technical
amendments.

Mr., DantersoN. What I will do, then, is defer judgment on that
latter portion until we have the full subcommittee plus the regular
chairman. However, everything that is said here will be in the record,
and the summary will, and the balance of the document will be a part
of our files. If Mr. Kastenmeier wants to include it in the printed
record, then he can make that decision.

[The summary and prepared statement of John I, Glover follows:]

57-786 O - 18 - pt.3 - 2
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STATEMENT OF JOBN D. GLOVER, DIRECTOR, CAMBRIDGE
RESEARCH INSTITUTE, ON BEYALF OF THE RECORDING
INDUSTRY ASSOCIATION OF AMERICA

Summary Statementon
Sectlon 115 of H.R. 2223

by John D. Glover
Director |
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before the Subcommiittee on
Courts, Civil Liberties,
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SUMMARY

My name is John D. Glover. I am a Director of the
Cambridge Research Institute, a management consulting firm
located in Cambridge, Massachusetts. Our firm and its princi-
sals have made economic studies of many industries, including,
among numerous others, banking, retailiﬂg, footwear, paper,
telecommuﬁications, coal, and hotels. We have also studied
the health care field for hospitals and government agencies.

- On behalf of the Recording InduStry Association of
America, we have made an extensive study of the economics of
the recording industry. A particular focus of that study has
been the effects of a possible increase in the statutory
mechanical royalty fer the licensed use of copyright music,
and specifically the issues raised by Section 115 of H.R.
2223.

We appeared on behalf of the recording industry just 10
years ago, when an omnibus Copyright Bill was being considered.
In preparation for these hearings, we have collected a mass
of new data that bear on the economics of the recording indus-
try over the past decade.

It is our hope to lay before this Committee the economic
data which are essential for an understanding of the economics
of recorded music and for an équitable judgment on Section 115
of the Copyright Bill now before you.
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In addition to this summary, we shoul;:l like to have
included in the record the appended detailed analysis of the
recording industry and of the impacts of the proposed changes
in the Copyright Act that relate to royalty payments for the
use of copyright music.
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'ro"é;nﬁmarize, as shown in éxhibit A, our study leads to two 'major conclu-
sions thoToughly documentéd by fitm statistidal data:

] FIRST, there is no economic justification for increasing the
statutory royalty rate.

The music publishing industry has argued that a higher rate
is justified by virtue of inflation. We shall show that, in fact,
income going to music publishing comp.iies and other’ ownars of
copy;ight music has risen much faster than inflation, as measured
either by (a) the Consumer Price Index, or (b) Median Family Income.
In fact, éubl:'i.shet income from mechanical royalties has more than
doubled in the past 10 years.

* SECOND, the higher rate would have serious impacts on all other
interested parties:

- There would be considerable pressure for a rise in record prices --
of perhaps as much as $100 million to consumers and other buyers of
recordings, including the jukebox industry.

- Profits of record makers, especially smaller ones, would be
under grave, not minor, pressures.

- The incentive to record and release new and experimental,
and hence unknown and riskier music -- and performances
by unknown artists both popular and ''serious" -- would be
inmpaired.

- Employment in the recording industry would tend to fall. This
would affect artists, working musicians, sound techr_xic'i.ar'\s,

and production workers.
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A No economic
justification for
an increase

- Copyright owners' income has
outpaced inflation

Increased statutory rate could
hurt:

e consumers |
e recording artists and musicians
e record makers.
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~ THERE ‘IS NU ECONOMIC JUSTIFICATION FOR RAISING THE ROYVALTY RATE

Let us rospond first to the argunments of the publishing industry
that a higher statutory rate is justified simply by the passage of time
and by inflation. As to those arguments, we would like to place before
you several facts.

Price Per Tune Is Down; Copyright Owners' Share Is Up

® FIRST, let me draw your actention to Exhibit B.

When the statutory rate was set at 2¢, the price
received by a record maker was 40¢ for a typical
recoxrd, which then had a single tune on one side.
ThéAroyalty then represented 8% of the recording
ccmpany's price.

Since then, because of technological progress, the

price per tune has fallen. A record maker now typically
réceives something like 27¢ per tune, in current, .cheaper
~dollars, for 'a two-sided "single'" and for each of the 10
t6 12 tunes included on a 12-inch LP record.

At the same time, the share going to music publishing com-
panies and other copyrxght ownets for royalty payments has
increased by half and now represents 7.4% of the producer's price.

And’ it must be noted most especially that this greater
share going to publishing companies per record now applies
to the enormously increased volume of records and tapes now

being sold.
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. Mechanical Royalties Have Increased

SECOND largely because of recordxng industry innovations such as

prerecorded tape, “the _volume of recording sales has grown xapidly
over the last decade. Consequently, as shown in Exhibit C,

s ST Aeae— S LTTAEIEIT .

- Total royalty payments rece1ved by publish1ng companies

and others from phonograph records have increased greatly.

Over the past decade, these royalties from the United States,

alone, have more than doubled, from $38 million to about $79
“ million.

- In addition, royalty payments to publishing companies and
other copyright owners by foreign record makers rose f{rom
about $7 million in 1963 to about $35 million in 1973. Much
of this was from foreign pressings of U.S.-made recording
masters.

- When incomes of publishing companies from recordings are
being considered, it is altogether proper to take into account
that they also receive pexformance royalties from the commercial
uses of phonograph records and tapes. Performance royalties

to publishing comvanies and other copyright owners for radio
broadcasting of records amounted to about §34 million in 1973.
In addition, they received a large sum for the use of phonograph
Tecords and tapes in commercially produced "background” music.






1411

10.

Mechanical Royalties 6utpace Inflation and Median.Family Income

®  THIRD, as shown in Exhibit D,

- Royazity payments to publishing cdnfpanies. by record makers
have increaséd much faster than both

(a) the Consumer Price Index and
(b) Median Family Income.

- Expressed in index numbers, the Consumer Price Index
went from 100 in 1963 to 145 in 1973. - Over the same
period, Median Family Income rose, in terms of index

" numbers, from 100 to 133. Thus, Median Family Income
went up fastar thanm inflation.’

- Mechanical royalty payments by tixe U.S. recording industry
went up faster than either the Consumer Price Index or:
Median Family Income. These payments, also in terms of
inde;< nuinbers, went from 100 to ggng ~ If overseas royalties
from the use of U.S.-made masters were included, these pay-
ments would have gone still higher.
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- 'Mechanical royalties
outpace inflation
& median family income

1963 vs.1973

(1973)
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Mechanical Royalties Paid Per Released Tune Qutpace Inflation and Median

Family Income

. Now, one last point in the inflation argument. If, as our evi-
dence suggests, the vast majority of mechanical royalties are
paid on recent releases, then the mechanical royalties paid per
released tune gives a typical picture of what each release yields.
As shown in Exhibit E,

- The average mechanical royalty paid per seleased tune
has also increased notably faster than infiation, from
$656 in 1963 to $1,395 in 1972. In index terms, this
is an increase from 100 to 213.

v

- Many tunes are recorded by a variety of artists and each
new recording provides additional royalty income from a
single composition.

12
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E Mechanical royalties
paid per released tune
ouipace inflation and
median family income
1963 vs.1972

178
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To summarize the inflation argument:

e . The share of the proceeds of record sales going to music
publishing companies and other cdpyright owners is substan-
tially greater than it was when copyright in recorded music
was granted and the statutory rate was established.

9 The total dollar amount of those payments is vastly, enormously
greater than.it was at that time.

e  The proceeds from these royalties, as measured both in the
dollar aggregate and in terms of royalties received per released
tune, have beaten inflation by a wide margin, as gauged by either
the Consumer Price Index or Median Family Income.
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RAISING THE ROYALTY RATE WOULD HAVE SERIOUS IMPACTS
We now move on to consider the impacts of the proposed increase in
the royalty rate on the recording industry and others. To understand these

impacts, please consider Exhibit F.

Under The Proposed Rate, Payménts To Copyright Owners Would Go Up $47 Million

) It should be noted that in 1974 U.S. dimestic royalty
payments were about $79 million, These payments were
made undsr the present statutory rate of 2¢.

-~ Under the proposed rate of 3¢ ox 3/4¢ per minute
for overtime, these payments would have gone up
by abcut $47 million to something like $126 million.

~ An increase of this size in mechanical royalties
must have serious impacts on the recording industry
and parties interested in it.
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F Payments to copyright
owners wouldgoup
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1f Fully Absorbed, The Cost Of Increased Royalties Could Cut Reccﬂd Makers'

Proﬁts By $47 Million

FIRST: The most obvious possible impact could be a decrease in
profits of record makers.

[ In 1974, the second-best yeaxr the recording industry ever
had, the pre-tax profits of the entire U.S. recording
industry from all ‘sources were not greater than $121 million.
1f all of the increase in the royalty piyment: were to come
out of that pre-tax figure, total industry pre-tax profits
from all sources would have been something like $74 million,
that is to say, 39% less than they were.

. Pre-tax profits of the industry from records made and sol( 1n
the United States came to $50 million in 1974 The proposed
increase in mechanical royalties-of $47 millicn-would take 94%
of those pre-tax profits.

Y Actually, any impact on profits would not be distributed evenly

among all record makers. The marginally profitable and the
smaller companies would be hit especially hard; many of them

would be driven into the red.

a7
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.

Annual Cost To Consumers Could Go Up,§100 Million

SECOND: Since recording companies could not be
expected to absorb this kind of increase, the second
kind of impact of the higher royalty rate could be
higher prices to consumers. As shown in Exhibit G,
if the rate increase were to be passed downstream
through wholesalers and retailers to the ultimate
buyers, actual retall prices could move up something
like. $100 million per year.
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G Annual cost
to consumers
could go up by...
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Recordings Of New Performers And Music Foirs Wotuld Be Riskier

THIRD: As portrayed in Exhibit H, higher royalties coulé cause a
reduction in the number of recordings brought out.

. Higher royslty rates would raise the breakeven point of releases.
The breakeven point is the number of copies of a record that have
to be sold in order to recoup the cost of making a recording and
getting read& to sell it, These initial outlays have to be covered
before a record maker makes his first penny of profit.

s The probabilities are already low that these costs %iill
be covered and that any profit whatever will be made.

- The average breakeven point of pepular LP's is up
o' 61,000 copies; and 77% of new popular LP's fail
‘to Tecover their costs amd to make any profit .what-
ever.

- Other types of releases -- 45 RPM singles and new
"serious" and classical LP's, for instance -~ offer
even lower probabilities of’covering their“initial out-
lays and meking any prefit at all, Ninety-five povcent
of classical releases now fail to break even.

. Raising the mechanical reyalty rate could reduce the probabilities
of profitable release still further. Offering new releases would be
riskier. A reduction in the mumber of recordings released could ensue;
the most vulnurablé would-be those releases felt to'be the riskiest.

) Generally speaking, these risky releases are those of aew and experi-
aental music of all sorts and performancss of unknown ariists. These
are the ones who would be hurt nm most by & rise in the breakeven

. point due to higher mechaniczl ruyalty rates.

. One consequence of a reduction in the number of recordings made and
releases brougnt out would be a2 reduction in 2mployment for artists,

ausicians, secording studio people, and production workers.
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H Breakeven point :
nigher tharn ever

Popuiar Classics
Number LP's Number LP’s
to Break Even to Break Even
1963 7,800 9,700
1972 61,000 22,000
PercentLP's Not  Percent LP’s Not
Breaking Even Breaking Even
1963  61% 87%
1972 77%

95%
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A HIGHER STATUTORY RATE WOULD NOT BE "MERELY A CEILING,” AS ARGUED BY MUSIC
PUBLISHERS; ALONG WITH STANDARD VARIATIONS, IT WOULD BE THE RATE AT WHICH
ROYALTIES ARE PAID

The mnisic publishing industry argues that a higher rate would
merely be permissive; just "more room for bargaining” bétween
the parties on the basis of 't}\eir “relative strengths.' The
higher rate, it is argued, would merely be & ceiling to the out-
come of bargaining. '

The argument suggests, by way of conclusion, that since the out-
come of bargaining cannot be foretold, the effects of raising
the statutory rate are uncertain, and may be not very
significant. ’

The notions and conclusion are fallacious. They disregard basic

. facts as to how the licensing and royalty collection process. works,

why it works as it does, and must work under any new higher rate.

Any new higher rate would, together with standard variations,
inevitably become the rate, just as the statutory rate is now,
and for the same compelling reasons.

The Licensing And Collection Process

The licensing of copyrights and the collection of mechanical roy-
alties is a massive prucess. Organizations and procedures have
been establisiied that make it practical to handle the mass of
detail -economicslly and routinely.

- Scores of publishing companies hold cop rights to thou-
sands of tunes. Recording companies release more than
50,000 tunes a year -- over 200 per working day.
Royalties must be paid and collected on these and on

thousands of other active licenses issued in previous
years.

23
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""In sum, there are three main kinds of possible impacts of higher
royalty rates:

‘9 Higher prices to consumers
" Lower profits to record makers

. Reduction of riskier recordings, innoveftive, ethnic and jazz musical
offerings, and the works and performances of less welhl-known
and younger composers and performers.

The actual impacts of higher rovalties would be a mixturs of thesa
kinds of resuits  No one can say for sure in what proportions they would
co;xle to pass. But each and all of them are undesirable to everyone, except
0 music publishing companies and other parties to copyrights. All of them
would operate to reduce employment in the recording industry.

None of these effects is called for on the g;'ounds of compensating for
the effects of inflation for copyright owners. Pavments to them have been
far outstripping inflation.

The proposed increase would result in a large windfall to the publishing
industry not offset by any increased contribution by it to recorded music' --
its production, distribution or its snjoyment.
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- The music publishiné industry uses agents to issue the many
licenses to the many record makers and to collect royalties
on outstanding licenses from many licensees. One single
agency, owned by publishing companies® jointly, for years
hds handled 2 very large fraction of all licensing and
collection!

- As wegards the issuance of licenses for mechanical repro-
duction of copyrighted music, there are two avenues to
obtaining a license: either through “he route of "negoti-
ation" or through the '"compulsory' route, Accordirg to
the theory of the copyright law, a person wanting to use a
tune in mechanical reproduction of music can try to '"negotiate"
a license from the cooyright owner. Then, if a copyright
owner is unccoperative or intractable, any party wanting to
record a tune that has once been recorded may simply go
ahead and do so and pay royalties at the compulsory statutory
rate of 2¢ under conditions and procedures prescribed by the
Register of Copyrights. In fact, the administrative and pro-
cedural mechanics of the compulsory route are cumbersome for
;111 parties, and are only very rarely used. instead, publish-
ing ccmpanies have set up routine procedures for going the
route of '"negotiation". By definition and usage in the trade,
any license that is issued under any procedure other than the
“compulsory" provision is_said to be '"n:gotiated"”, even if -~
and this is crucial to understanding how the industry works -
the license is actually issued under the most routine, the
20st automatic procedure. But this practice of seldom invoking
the compulsory licensing procedures should not be confused with
paying the statutory rate, which, in fact', occurs in the vast
majority orF cases.

The outcomes of this enormcus licensing process aust in all jreallity
conforn to 2 relativeiy straight-fornard structure and routine.
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When not issued at the statutory rate, licenses are issued af stan-
dard variations that pertz 1 to comson situations recognized in the
trade. Exhibit I details this pattevn of standard variations for a
sawple of 2,593 licenses, those being all licenses obtained by two
}ecordiné companies over most of the year 1974. (Incidentally,
these  companies sold well over S0 million records last.year.) The
left-hand side of the exhibit shows that three main kinds of dis-
counts from the statutory rate occur for regular price records:

-~

~ Artist discount, where the performer is also the copyright owner.
These accounted for 5.1% of the rates on tunes from regular price
records.

- Block discount,‘where a record contains several tunes owned by
the same publishing company. These accounted for 3.0% of the
rates paid on tunes on regular price records. '

- Medley discount, where a tune or theme is used for a short period
of time in combination with one or more tunes. These explazined
2% of all rates paid on tunes on reguldr price records.

These three discounts together accounted for 10.1% o es paid on

tunes frpp regular price records. These standard discounts ..so explained

all of the ratés on these tunes that were paid below 2¢. Fully :84.5% of tunes

on regular price reccids were paid at the 2¢ rate, and the remainder, 5.4%, were
paid more than 2¢. )

We turn now to a aiscussion-of records in the sample which were

sold at other than regular price, shown on the right-hand side of
Exhibit [. These include "budget label" records, which are often
reissues resleased sometime after an original release ¢n 3. regular

price iabel; and "c¢lub" records, which are records sold at reduced

prices through a record club, much like a book club. Heze, dis-
counts are much more prevalent in the mechanical rates paid. Fully
374 of all rates paid were "budget" or "club" dis - =ts. When a
vacord is releasad through i “club", as anyoné knowi.dgeable in the
trade can testisy to, the mechanical rate paid in almost all cases

will e “5% of the original commercial rate. There is cer-
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Rates paid are
statutory rate and.
standard variations

Regular
Price Other
Records Records

2¢ Rate 84.5% 6.3%
Above 2¢(Overtime) 5.4% 2.5%
- Standard Variations
Below 2¢ 10.1% 89.5%
Artist interest discount 5.1% 0.8%
Block discount : 3.0% 1.6%
Medley discount ‘ 2.0% 0%
Budget & club discount 0% 87.1%
Other . 0% 1.7%

(Sample of 2,593 licenses in 1974)
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tainly no bargaining here. If the originally licensed rate was 2¢,
the club version will be paid at 1.5¢, purely and simply. This is
standard, widespread industry practice. .

Likewise, "budget discounts" are granted routinely by most publishers
for those altums selling for around a $3 list price. Although the
extent of the discount offered may vary from publisher to publisher,
the practice is a routine and common one for every publisher to follow.

You will note that the left-hand column of numbérs in Exhibit I is

in bold-faced type. This is to reflect the fact that the sales

volume of regular price records is very large in comparison with the
volume of budget and club records sold. So, even though there are
many rates paid below 2¢ for records sold at other than regular prices,
RisA data suggest that these club and budget records represent only
about a third of all records sold. '

Licensing Under A Higher Statutory Rate

If the statutory rate is increased, licensing will be handled just as now,

because of the following persistent, compelling reasons.

-More than 50,000 licenses a year will continue to be i'isued on behalf

of scores of publishing companies to scores of recording companies,

Licenses will continue to be issued in a routine, near-automatic
fashion through licensing and collecting agents, and with the vast
majority of licenses being issued at the statutory rate or standard
variations therefrom.

Only rarely will shers be significant individial bargaining between
a particular publishing company and a particular recording company
for licensing under unusual terms and conditions. It is neither
practical nor necessary for publishing and recording companies to
spend much time or effort bargaining over royalty rates on thousands

of individual tunes in advance of release of recordings and albunms,
because no one Xnows whether a tune wili be successful or not.
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The foregoing facts explain why it is that over 99% of all licenses
are issued routinely at the statutory rate or standard variations
therefrom. As Exhibit J shows, this was the case ten years ago --
and it is the case today.

For the same reasons, under a higher statutory rate, the vast
majority of licenses would also be issued routinely and in near-
automatic fashion at the new statutory rate or at standard vari-
ation therefron.

28
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Conclusion

Let me now sur up the conclusions of our study. An objective analysis
of the recording industry must veach the conclusions shown in Exhibit K.

. No increase in the statutory royalty rate is justified.

- Copyright owners are getting a larger share of:the
proceeds of recorded ausic. ’

- Copyright owners are also far shead of inflation; their
incomes have incvreased much faster than both the Cost of
Living and Median Family Income.

) An increase in the statutory rate would have impacts quite con-
trary to the public interest. These wouid include:

- Pressures toward higher record prices.

~ Reduction in riskier, experimental, innovative musical
offerings.

- Reduction of exposure of newer and lesser-known artists
and groups.

~ Reduced employment of musicians, studio engineers and
technicians.

What I have just presented is a summary of the extensive, heavily
documented study that has been placed before you.

I would be glad to answer any questions /du 2ay nave.
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K No economic
justification for
an increase

Copyright owners’ income has
outpaced inflation

Increased statutory rate could
hurt:

 e.cONsSuUMers
e recording artists and musicians
o record makers
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I. THE HIGH INCOME ENJOYED BY COPYRIGHT OWNERS

A. - THE LONG STANDING OF THE STATUTORY MECHANICAL ROYALTY DOES NOT,
OF ITSELF, JUSTIFY AN INCREASE IN THE STATUTORY RATE

The passage of time does not, of itself, justify an
increase in the royalty rate record makers pay copyright
owners: Unlike most other prices, record prices have been
cut nearly in half as compared to 1909, hence; the 2¢
Toyalty gives copyright owners today a larger share of a
recording's price than 66 years ago.

1. ° Background
The Copyright Act-of 1909 gave owners of music copyrights a

property vight in the recording use of that music for sale. It pro-
vides that, once a license for recording a tune has been granted by

. the copyright owner to any one party, then a license must be granteci
also to any and all other parties requesting 2 license, and at a rate
of 2¢ per part, that is, for each tune on eacn record. This 2¢ rate
is often referred to as the "statutory" ‘rate.

The copycight license royalty is widely referred to as the "me-
chanical royalty" because it is paid for the use of any tune recorded
by any mechanical means, for commercial purposes, whether on player-
piano rolls, as was common in 1909, on long-playing records, or on
tapes.

-

The purpose of the compulsory feature of the law was, of course,
the prevention of monopolization of recorded music by publishing com-
sanies snd/or vecord scmpanies. Such :onOpoliiation was then 1 clear
and present danger which has since been averted and dinminished by this
feature of the copyright law.

As a matter of fact, the compulsory procedure of issuing iicenses
for the use of copyright music in recordings is almost literally never

33
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resorted to. It is too inconvenient and cumbersome:-for all concerned.
With few exceptions, licenses are issued almost automaticauy,‘ ’in 3
nondiscriminatory fashion, to any and ail applicants in accord with
establicked procedures ind thrt;ugh estabiishgd organizations. As

we shall show later on, more than 99% of all licenses are paici for

at the 2¢ ra®. or at standard variations therefrom,

The royalty ‘is typicaliy paid by a record maker to an agent whose
business it is to collect such payments for music publishing companies
and other copyrighi owners. These receipts by publishing companies
and others. are commonly, but not always, shared on a fifty-fifty basis
with composers, according to terms of particular contracts. Sometimes,
mcouposer'”s interest in.a copyright is bought out by a copyright owner,
for instance a music publishing company.

’(:madﬁys, a mmber of - per.”omix'xg ;*tists and groups form their
own cospanies for making recordings, and sometimes, thexr cwn publish-
ing coapanies for holding the copyrights *o music they comp0se Or pur-
chese as well as perform.

Argument of the Music Publishing Industry

Publishing corporations and other copyright owners argue .t'hat the
statutory license royalty. which has remained essentially unchanged
since 1909, does. not take account of the inflation that has occurred
over the yedrs. Consumer prices, they point.ouf, are now much higher .
than they wers in 1909; and yet the statutory royalty is still 2¢ per
tme, Ai: first sight, the general rise in prices might seem to justify
an increass in ;:hc Tate.,

Some Facts

However, this seemingly plausible argument overlooks some import-
ant facts. The first is that record prices have not escalated-along
with other prices since 1909, but are now actually very auch lower.
3ack in 13909, recoxd makers sold a record with one tune on sne side.
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The price they réceiyéd was 40¢. The price per tune was 40¢, In
1974, for a far better product, the record makers received for a two-
sided 45 RPM "Single" a price of 54.8¢. That amounts to 27.4¢ per
tuné as compared to 40¢ in 1909.

When the 1909 statute was passed, Congress took note of the fact
that the sta;ﬁicry‘royalty rate represented 5% of the maker's price.
Bécause the price of recorded music is now lower, that rate, of course,
represants a higher percentage of the price. In fact, that royalty now
represents 7.4% -- a share in the proceeds that is almost 50% greater
than seemed reasonable at the time.

In sum, Jusic copyright owners today are getting a larger sum of
a recording's price than they did in 1909. (See Exhibit 1.)

As we shall show later on, this is only part of the story about
the relationship between inflation and copyright royalties. Not only
are copyright owners getting a larger percentage of a recording's price,
their total income from.recordings of their tunes has grown enormously
with the vast increase in the volume of recordings sold in this coun-
try and abroad -- a sales growth to which publishing corporations have
not contributed. The increase in sales of recordings has resulted
in an escalation of total copyright royalties which has” been far
moxe than would have been needed to offset the effects of inflation.

On top of mechanical royalties, the musi¢ publishing industry al-
so receives large income in the form of performance royalties from the
use of recorded music on radio, in commercially supplied '"background'
zusic, and on some television programs. (The recording industry and
performing artists, arrangers, .ad xusicians receive no sdch performance
royalties.) To see whether an increased mechanical fee can be justified,
it is necessary to understand the total income whica copyright owners
receive from recorded ausic.
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Exhibit 1
STATUTORY LICENSE ROYALTIES AND RECORD COMPANY PRICES
1909 VERSUS 1974

1909 1974
Statutory license royalty per tune 2¢ 2¢
Record company‘price per tune 40¢2 27.0¢b
Statutory license royalty as % of A
record company price 5.0% 7.4%
. The price per tune charged by record.makers was

46% higher in 1509 than in 1974.

® The 2¢.mechanical royalty is a higher percentage
of record mz2kers' prices in 1974 than it was
in 1909,

° Thus music publishing corporations and other copyright
owners are now earning a higher proportion of the
vevenues derived from the sale of records.

2In 1909. the price of a one~-sided record sold to wholesalers was 40¢.
The 2¢/tune statutory license royalty was recognized to be 5% of the
vrice to wholesalers: 2¢=5% of 40¢. (See Horry Henn, The Compulsory
License Provision of the U.S. Copyrizat Law, Study No. 5, Copyright
Law lJavision Studies, Aasnington: Government Printing Jffice, 1960.)

bFron a survey by CRI of 13 recording companies, it was reported that

in December 1974 the average price at waich they sold an L? album

was $2.84. Each had an average 10.5 tunes, making the price

per twne = 27¢. The same survey also revealed that record companies
sold a 2-tune 15 {PM racord for an average price of 50.548. This woxks

cu: %0 27.4¢, a comparabie tfigure.
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1. THE HIGH INCOWME ENJOYED BY COPYRIGHT OWNERS (Cont'd.)

B. THE INCOME PROVIDED TO THE MUSI” PUBLISHING INDUSTRY FROM RECORDINGS
HAS GROWN MUCH FASTER THAN INFLAYION

The income provided to the music publishing industry by recordings --
measured in the dollar aggregate, and per recorded tune -- has grown
very rapidly. It has grown faster than inflation. I% has even grown
faster than 'Median Family Income." Music copvright owners' income from
Tecordings comes not only from mechanical royalties paid by U.S. record
makers. They also get incomes from payments of mechanical rovalties by
foreign record makers,including foreigm companies that make, and sell,
records abrosd-from American-made master recordings. Copyright' owners
also receive large and wing incomes from records used in racdio and
television broadcasting, and in providing |background' music that is a

widely sold service.

Not only is the share of revenues from the sale of recordings that gaes
to publishing companies and other copyright owners much greater than orig-

inally visualized by Congress, but their dollar incomes from recordings have,
in fact, incressed very much faster than inflation.

1, Inflation in. the Decade -1963.and 1973

Between 1963 and 1973, the avarage annual Consumer Price Index,
based on the year 1967, rose from 91.7 to 133.1, an increase of 45%."
In those years, Median Family Income, that level -of income where 50%
of Anerican Families have more and 50% have less, and which takes into
account both dollar inflation Emd”increase; in real income besides,
rose from $6,265 .in 1963 to $12,051 in 1973, an increase of 92%.

How did the. imerican nusic publishiag industzy fars in compari-
son, as between those years? Let us examine what happened td éach of
the.several kinds of inccme that copyright owners derive from record-
ings. The following. facts are set forth in Exhibits 2 and 35.°*

+ See 1074 Stamistical Abstract of the Unived States.

*» The year 1973 was used in this connection, Yeing the latest year Ior
wnich certain important daca wers available. See NCTE o 3xhidit 3.
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Exhibit 2

INCOME TO COPYRIGHT OWNERS FROM- RECORDINGS
1973 versus 1963*

($ million) -

pext 577. /////
erformance ?-"Mr«vx 2 ,,;\ to

fees ’»*}é,}.s 157 & 582. /
"Mechanical royal- SG )

ties from foreign

record makers // //

Mechanical royal- $37.6

ties paid by U.S.

record makers /A ‘//

1963 2275

(¢ nillicn)

Performance
fees

Mechanical
royalties re-
ceived from
foreign record
nakers

Mechanical
royalties paid

by U.S. record

makers

* Derivation of figures is explained in 3xhibit 3, Notes a and b.

38
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Zxhidbit S
NCOME TO COPYRIGHT (¥NERS FRCW RECOMDINGS
1973 versus 1943
| | Comparsble Cowparable
A IncTerse % lacrease
in Corsumer in Medlan

1963
{$ million)

1973
($ =illion)

1974
(S Wdlldon)

§ Incresse
1963 - 1973

?rice Index

l holders from 3echaaical royal-
i tles sad performance fres

!

3%

l : i! 198 . 197% I
2stimited aechanicel royalties 37, i 877 39t |
! 288d by U.S. Tecord akers: . $37.6 : I E 383 ; +105% to ~ll8% \i :
! H ' :
. : B i ' i
Estizated aechanical roysities 38.9 . 333 s XA : YA i '
received by U.S. copyript € ! I i
, "holders from foreim reccrd - : : i H
i makers H . H i ‘
N ‘ . ' . ! .
. . [ .« ¥
e L SR - L e T I
] E : ; 1 i 7
i Sseisated total performance . $.7 244 ) . # I
| fees from reccrds paid _to s s “ . 838 o
| U.3. soprright Molders : ' x
: . i
1 .
. Estinmated total incode H .2 1564 . " e260% to o268% | ]
received by U.S, copyright : seQ ‘,i:l_ ° ! to v IIJ
. i

| from records

Faally Income
1963 - 1973

NOTE: The yesr 1973 is used in this Exhabit, being the latest year for which data of jerformance fees ind royaities fros fareign

Tecord companies were available.

e swo figures givea for 1973 copyTight royaliles paid by U.S. record companies are based on tvo different CRI surveys of record
cospantes. The iower figuze ($77 million), which is estisated from statistics supplied by thistesn-recond cospanies with about 57V

of the {sdustry’s ssles, will be found in Exhibic $-C, line 9, page 17.

The higher Zigure (382 stllion), which is estioated from

statdstics supplied by 34°vecord companies with adout 98% of the industry’s sales, is explained in the last section of Exh.bit 50,

pige 13 The lower sstiaste i3 clearly too low, for the financial vecoras of the 34 coscantes
les zlone paid $30.4 ailiion in mechanicai fes

paring data Jrom 3

T to

43-company surve
40 zaXe 3 single polat estizate of the level of aechan

Nevert
when #¢ are msking
1cal royalty payments.

€33, ve 3
trend analyses.

¥e snsil use

51?»0 explanstion for the two diffevent figures given for 1974 {3 the fame a3 ziven in footnote "1 adove,

€1973 and 1943 perforaince fees vare estizated. See Techaical Appenalx,

jnge:

v The 1953 2izures are froz she 1965 Glover tevort before ine Subcommities an Paten
of the Comittee 02 the Judisiary, U.3. House of Represenczatives, 39th Jongress,

433100,

in the larger surv
USE The (OVET Tiure WAEMOVET =@ iI¢ CO|
e Aigher figure oaly when

‘F’l.'r::’ ematks, and “opvrishts

show that these

] “he 1973 Zigure on foresgh Sechanical (Oysities «as 2stinates .rom 3illboard reports about 1aies adroad of recordings af

4.3, msic.

. The two {973 ZipuTes an aecnanicai toyalties jatd by J.S5. cecording £iTas are from Exhadit 3 1ad .{otes thereto.

Zootnote 2" above.

Jee

] The 13N Zigure for sechunicai Toyalties jaid By M.S. recording £ir3s .3 Irow Iznidit § ind is 3ased on statistics

supplisd Yy 14 Tecord zacers.
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Mechanical Royalties from U.S. Record Makers

Between 1963 and 1973, mechanieal ‘voyalties paid by U.S. record
companies more than diubled. from $37.6 million to $77.¢ million.
That is an increase of something of the order of 113%. This is to
be compared to the ‘increase of 45% in the Cost of Living Index and
‘the increase of 93% in Median Family Income,

Mechanical Royalties from Tireign Record Companies
In addition to those domestié mechanical royalties, copyright

owners also receive royalties from foreign record makers. A substan-
tial fraction of those foreign royalties come from the use of master
recordings made by U.S. recording companies in the United States and

" that are licensed for manufacture and distribution. abroad by non-U.S.

companias. Foreign royalties have grown even faster than U.S. roy-
alties, Mechanicsl royalties received by U.S. copyright owners
from record companies abroad rose from $6.9 million in 1963 to $35
million in 1974, Thet is an increase of-407%.
Total Mechanical Royalties

Total mechanical royalties paid to publi"shing companizs rose,
therefore, from-$44.5 millian .to somewhere around $115 million, say
by something like 158%.
Incomes to the Publishing Industry from Commercial Use of Recordings

In addition to mechanical royalties from record makers, copyright
owners get large and growing incomes from the use of recordings in
radio.and tslevision broadcasting ‘and in commercially supplied "back-
ground" music. These are.known as performance rovalties. In 1963, .
publishing companies and ochows got frem brosdcaszars and sthers, some-
taing like 315.7 miilion for the usé of récorded music., In 1973, they
obtained at least $44.4 million £rom those sources. This represents an
Increase of 283%. 1In addition, this bill provides that pubiishex:s and

40

composars will, for the first time, recsive performance income rfrom juke-
box operators who play sound recordings. This is estimated to provide an
additional $4 million income 2ach year.
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It should be noted in pessing that, unlike the music publishing
industry, recording companies receive not ome pemny in the form.of
performance royalties from commercial uses of their products, as in
broadcasting and "background music. ’

Copyright Owners' Total Income from Records

Taking. thes.e several incomes together, publishing companies and
others, in 1963, derived from Tecords and their commercial use a total
income amounting to $60.2 mi.llior{. These kinds of incomes, in 1973,
came to something like $159 million. The 1973 figure represented an
increase of over 260%, as compared to the increase of 45% in the Cost
of Living Index and of 92% in Medisn Family Income. "

These are the facts as to how music publishing companies and other-ccpy-
right owners ‘fared from recorded ausic in comparison to inflation.
Increase in‘ Roval;:ies pPer Tune

Not only have royaities to copyright owners increased faster t%an
inflation in the aggregate, royalties per tune have .also incrcoased
faster. is has occurred because of two reasons: £first, because‘of the
expansion in recording media, a new tune is often released in numerous
mechanical forms -~ on a 45 RPM single, as a band on an P, on an 8-chan-
nel tape or a tape-cassette. Royalties are paid on each unit™of each
of these forms, many times under several different licenses. Additional
paying licenses will occur if the tune is later relsased through a
record club, or if re-recorded on a budget album. Second, if a second or
third or fourth artist also performs the time, ‘a separate license for
each release will result in furthér royalties for the same, original tune,

Accordingly, a reasonably popular tune can be the subject of dozens
and dozens of separateiy licensed "rsleases” in 1 single vear. This -um-
Ser of "releases" of a single performance has been tending to increase
as the numbers and pogularity of differenc’ recording media have been
increasing, and with rsissues, oftan cn "Sudgst' labels, of former favorites.

Cne way of estimating the :rend in royalties rscsived per tune --
if not the literai dollar amouncs -- is simply ¢o divide the <otal doilar
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velue of mechanical royalties paid in one year by the number of veleases -
in the year, and to compare that figure with the corresponding value in:
snother year.* That is done in Exhibit 4, which measures the trend in
Toyalties per released tune as between -1963.and 1972. .Royslties per
raieased tune went from $656 to $1,399, an increase-of 113%. That per-
centage increase is a reasonable measure of the percentage increase in
mechanical royalties per tune, although the dollar income per average
tune would :be considerably higher because of multiple ielgues per tune.
Accordingly, the dollars of royalties per tune were going up faster than
the royalties per release of that tune, which, themselves, were going up
faster than inflation. '

It should be noted and emphasized that these domestic mechanical
royalties constituted. only part of the income received by copyright
owners from recorded gméic. They also veceived sizeable foreign mech-
anical royalties as Exhibits 2 and 3 make clear. In addition, their

“incomes from performances were about as great .as the mechanical royalties
and were also accruing faster than inflatioh.

20 2R B 2 |

We shall now turn to an examination of what has brought about the tre-
_ mendous increases -in incomes of copyright owners from recorded music:

*The largest share of mechanical royalties occurs on recently relesased
runes, 3lthough many teleases ccutinue =0 collect royalitiss Jor zany years.
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Exhibit 4 43

" STATUTORY MECHANICAL ROYALTIES FAID PER
RELEASE OF RSCORDED TUNES: 1963 VERSUS 1972

1963 1972 % Change
196321972
1. Number of singles (45 RPM's) 6,543 5,132 - 21%

released®

2. Estimated number of releases of
"’ tunes recorded on singles (mum- 13,086 10,264 - 21%
ber of records released, times 2)

3. Number of LP's released® , 3,686 4,056 + 10%

-{4. Estimated number of releases of
- tunes recorded on LPs (number - .
of records released tizes 12iin 44,232 45,630 - N
19€3 and times 11.25 ia1972)

5. Estimated total number of“re-
leases of tunes recorded (2+4)° 57,318 55,894 - 2%

6. Estimgted total mechanical

royalties paid by -U.S. record |437.6 million |$78.2 aillion +108%
companies

7. License royalties per release

of tunes recorded (6 % 5) $656 $1,399 +113%

-

Note: For this Exhibit, the year 1972 was used because it was the latest
year for which the numbers and releases were available.

8Statistids on veleasas are £rom 3iliboard.

b'x'he 11.25 zumes per LP Jas caicuiatea as Zollows: [n 2963, thers were approx-

imavely 12 tunes per popular LP. CRI's survey of 13 jeading vecord companies,
with 61% of the industry's 1372 sales, indicated that, on the average in 1972,
a zmechanical royalty of 22,5¢ was paid for each populax LP. With a 21 rate,
this would indicite that the average popular L? had 11.25 tunes in 1972.

Sthis overstates the number of tunes »elesased, for one tune may he racorded

on both 2 singie and an iLP, a practice that was more common in 1972 cthan in
1963. Also, 3 given tunme may e racorded in several diZffsrent versions on L?'s
or siaglss or coth. The number oFf zimles recorded is only soms frac:tion 32 she
number of reieasas. The abovs Iizures Jf releases do nct include sapes. (Tue
copyTight 10iders 2wrn Techanical vovalties Soom the sales of their tunes on
lape, as weil 1S an zecords.)

d. . ———t -
Tor jource of <ata, see Zxaibit 0.

BEST COPY AVALIBLE
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I. THE HIGH INCOME ENJOYED BY COPYRIGHT OWNERS (CONT'D.)

C. THE MUSIC PUBLISHING INDUSTRY HAS NOT ONLY BEATEN INFLATION BY
A NIDE MARGIN, BUT HAS BENEFITED MORE FROM ADVANCES IN RECORDED
MUSIC THAN RECORD MAKERS WHO MAKE RECORDED MUSIC POSSIBLE AND
AVAILABLE

Thanks to the revolution in recording technology and in
marketing techniques, sales of recordings have risen

many times over. The burgeoning sales have produced

ever growing income for music copvright owners, who have
consistently earned between 7.6% and 11.1% of record com-
pany sales -- far more than the S% envisaged by Congress
in the 1909 law. Copyright owners benefit greatly from
the popularity of commercial use of records., The record
makers, whose investments and ingenuity arc largely re-
sponsible for the sales growth, have earned from these
sales uncertain and sharply fluctuating profits, for this
is a high-risk industry. Record makers, who have brought the
consumer ever-better products, at a lower price than in
1909, are profiting less from the new products than the
puBT':.sﬁ'n":gEc‘o‘nm'anies'wEicE have invested little or nothing

in the development of these products.

In order to reach an informed, not to say a fair judgment concerning
the statutory mechanical royalty rate and whether it should be increased,

one really must recognize and take under advisement some basic facts as to
the nature and attraction of modern-day recorded music and the economics’

of the recording industry.

1. Recordings in 1909.

-

Seen from our: present-day perspective, :hé recordings of 1909 --
when Congress thought it fair that copyright owners should get as auch
as 2¢ per recorded tune -- Seem naive and quaint, both artistically
and technically. Recordings were made mechanically through an inverted
megaphone and the thin and seratchy results were physically pressed on
one side of a "wax" disc, one tune per disc, Or a mechanical reproduc-
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tion of sheet music was produced through perforations -in a roll of
paper. The experience of listening to such music --smiractlous in
its day, no doubt ~- bears little welationship to the experience of
listening to modern recorded music, popular or classical,

Recorded Music Today.

The technology of recording sound has advanced txemendously.
Fidelity -- range, f'ésponsivene;s,‘ ancihfr;edom £rom distortion-‘:. is
only one aspect of this advance. Many and vari&d sound and cusical
effects may now be‘_ creatsd th:éugh use of multiple microphones and
amplifiers, and multi-channel recording tapes controIled througn in-

tricate electronic. consoles.

~

This advancing iechnology nakes extraordinary‘kinds and ranges
of musical exp'ression come alive t:q:opgh artistry of performance, ’
srrangements, ausical .concapts, and through sound as some;:hing to- be
experienced for itself. ‘ ‘

A tune, alone, a configuration of musical notes indicated on a
sheet of paper, makes no music, let alone a musical experience. To
become ;l_q_i_i_g, the tune at least must be humaéd or picke& Jut with one
finger on 2 piano. "A musical expérience -- far beyond the tune it--
self -- is in large measure a matter of ‘musical arfangement that re-
flacts a concept. It is in very large meacuré a matter of, the artistr)
personality, and emotion of pert:omance. In recorded musi¢, today,
the extra dimension of the artistry and technology of the generation
and vecording of sound is added, and it is often this ingredient zhat
aakes or-a Memorable- musical.:xpexience.

In less than a generation,. the vscurding industyy has gone £zom
nEp +g “HiLFiM ¢o stereopnonic <o-quadrtaphonic sound: from “miczo-
groove' o S-channel, Sequency-sczssned and orraciad tapes.
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These 't'act:: gbout modern recorded music are coming to .be recog-
nized and appreciated. An article in The Wall Street Journal des-
cribed "How Record Produceg:s Use Electronic Gear to Create Big Sellers”.”

Each instrument has its own microphone leading to its own
track on the big console'’s recordmg tape...[The producers]'
will cut, slice, and dub tracks from the best of ‘the musicians'
performances to eliminate flubs by one or two of them, and
they'll pick tapes from the [singer's) perfomances for her
best lead vocal. For her harmony parts, they can manipulate
the ‘tapes to make her sound Iike a duo, a trio, a quartet --
or even, if necessary, a 16-voice choir. They also will

add violin.flourishes, called fsweetners'. Finally, they

will blend and distill all this.into two stereo record tracks.

Even 2 prasident of the American Guild of Authors and Composers
has acknowledged that the popularity of tunes and songs is founded

almost entirely upon svccessful recordings created and marketed by
recording companies. Ho said:

s

Years ago a publi.she* bought a song, plugged it and zot
it publ:.shed in the eventual hope of getting a record.
Now & sang is nothing without a record at the.start.

3.  Benefits From, and Contributions to Recorded Music: Recording
Companies and Publishing Companies.

Overview. In Parts A, B, and C of-Exhibit 5, estimates axe given
of the revenues, various outlays, and profits of the recording in-
dustry for the years 1955-1964-and 1967-1974. Several important
facts stand out among these data:

. Srowth in Record Retail Sales. Between 1953 and 1974,

estimared rscord salss 2t Tetail 1ist grices rose Zrenm less
than $286 million %o about $2.2 billion. These sstimated
zetail sales ars based on list prices, which has been the
common 3tandard for estimating recail sales over time. 3Be-
cause nost recordings irs soid at a sicesbie, discount, how-

A J
The Wall Straet ;-:unal Feoruavy iI, 1974, o, I,

"'i'he Mew ‘lork Tines, August 3. 1966.
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Eah{bit $-A
ESTIMATEN FINAMCIAL STATISTICS FUR TIE RCCORDING INWSTRY, 1955-1974

Percentares of Yot Salny
196S Survey Statistics

. 1958 1958 1957 1958 1989 |, 1360 1951 1962 1943 1964
1. Contridution to Artists' Funds .18 2.5 E 51 ' un f 4] 2.3 5 2.1
2. Talent Costs 1 osn | s Tlan | ad e | | e | s
S, Recording Expenses 4.5V 3.5 a0 | 4 |0 4 3.8 [R1Y 498
4. Avtists’ Royaltioes 7.0 7.5V s.8% 8.6% L84 .80 .5 9.3V
S. Total Artist § Recording .

Expensas (142¢344) w.n 18.3% 20,38 | 19.9% | 20,08 | 20.3% 20.6% 20.8%
6. Production ¢ Manufecturing 43,18 40.1% 4350 43.08 | 42.1% | 42.5% 2.6 42.0%
7. Sales, Prosccion, cmenl [ 1

Adainistrative Expenses’ 3.6 3.8 228y | 23.3¢ | 23.6% |22y | 2sav .00
3. Total Costs Other Than Mechan.

tul ;:nlu“ And Profits $6.4% 79.5% 85.4) | 85.4% | 45.7V [ 8500 383V {8850

('
9. Copyright Nechanical Roysities | $.0% - 9.2% o v | o.v | voov | sy ey {1
10. Tutal Costs (8+9) 94,48 "1 95.6% | 95.2% | ss.60 |9l.9‘ 9.5V 97.9%
11. Profits from Recording Sales Se-| {

. fore Taxes §-Foreign fees, ote.f $.6% 11.3% 4,48 4.3 4,43 S.ih 0.5 2.1%
12, Net Slhl' 100.0V 100.0% 100.08 }100.08 [100.0% [100.0% |100.08 [100.0%
13, Foreign Fee Income, .“_b | ue 2.6 2.4 . L. . 3.3 .5
14, Profits Mfore Taxes ' P . "

(11+13) , 7.8% 13.9% 6.8 7.8 7.5% 7.3 4.1 4.40
15. Income Taxes 39N 7.8 3.9 .n 3. 7] s 2.8 n
16. Mot Profits After Taxes 3.0 “n N 3.40 3.0 " L1 1.0
Musber of Reportiag Firs 6 ’ v 1 1 i) T B
Estimeted V of Industry .
Repressated 4.8 AN §6.1\ $7.8% | s4.08 | Se.V $9.08 60.0%
h]
tstimated Sales of Al1 U.S. . .
Recordin THS $133 18 .$230 3288 $301 $300 $320 3343 Y $3ty
Walllions)©
Rotail Sales at List Prices )
alilloas}d - . ’
Records s 37 $460 $51 $603 $600 $640 $687 698 3758
Tapes - - - L . - - - - -
Total s $317 $i60 1 $603 $600 3640 8y $698 $753

S Change frow Previous Year 030.00  [#38.3%  [¢22.00 | 11,10 [ 18,08 |- 0.5V o 6TV l' T.38 [0 168 e 260

S1nciudes depreciation. .

‘rmlm o0 income and other miscellsnecus income are mot Included 1n net 3sles. Foreign fee income i3 from the llcensing of
U.S. record masters for pressing cversess, and is estimated to be roughly one-half of the totsl figure shown. The n-lndot
is from dosestic fees froa record and tape clubs, inventory sdjustments, other ons-tise 1tess, interest, snd rent. -They &
expressed &s & prrcentage of net 331us T0 3how Mow much they contribute to the profits recording firms make on thelr neonﬂu
sales.

Crecording firas sales sre estinated to be sbout hslf of retald sales ac list prices. This sssusption ls supported by the prices
tho surveyed record firms veported charging for their various types of recordings.

Srezatt sales figures are from RIM. They are besed on sales at list prices. Because 3ales are comonly made ot & mmo disount
these days, actual retsil nlu are about 20-25\ lower than the Tigures given.

swacz: €21 surveys of recording cospanies are described in Lahibit S<0, The sctual statistics reported by the surveycd
coupanies appoar in the Tcchnical Appondix, The figures supplicd by these cospanies are for their U.S. oponclovu only
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Tahlbit S8 - “
ESTIMATED FINANCIAL STATISTICS FOR TIL RFONRNING INMSTRY, 1967-1954
Percentages of Net Sales

1973 Survey Statistics and Uplates in 1974 and 1978
1%5 1966 1867 1968 1969 1970 197t 1972 1973 17

1, Contridution to Artists' Funds RE 1.9% 1.7 1.4 1.8% 1.5% 1.7 2.08
2. Tslent Costs . 2.5 .00 2,00 1.8 .08 2.00 3.3 1.8
3. Recording Expenses . an ) oen 3.8t s | 40V | 4cn ]| s
44, Artists' Moysities . 4.8 13.8% 14,60 15.9% 18.7% 18.7% 19.5¢ 19.
$. Totsl Artist § Recording nn 2.6V 22,18 22.9% 28.5% | 26.2% 8.8 6.0
Ixpenses (leZe3ed) .
. Production § Manufacturing 34,8 33.8% 33.00 pA LY 33,68 | 32.5% 33.3% 31,88
7. Sales, Promotion, Genera} &
Adafnistrative Lxpenses® 0.5 30.0% 7.0 7.0 6.9V | 27.8% 8. 30.3%
8. Totsl Costs Other than Mechan.
i(g::'gy!ltln and Profits 7. 85,40 2.0 33.40 37.0% | 86.3% 90.88 | 82,30
9. Copyright Mechanicsl Royalties - | 9% LN 3.0 [ 111 LN 8.18 7.6% 7.0
! *
10. Total Costs (8+9) 96.1% [IR1Y 90.4% 91.3% 95.7% 94,48 98,40 95.5%
11. Profits fros Recording Sales N S.88 9.6% 3.2 438 $.5% 1.6% 4.5V
Befors Tazes ¢ Foreign Fees, stc : !
12, Mt Sales (10+11) 100.08 | 100,08 | 100.0% | 100.0% | 100.0% | 100.0% | 100.0% | 100.0%
13. Foreign Fee Incoms, etc.” an | an| e s s | e | en]| e
14. Profits Before Taxes L B1Y 10.9% 14.5% 13.7% 9.9% 1. .80 13.00
{1113}
15. Income Taxes 3N jes.y 7.6 698 4.9 . .4t 4.0
16, Nst Profits After Taxes “n s.n 6.9% 6.8 $.0% S.N 3.0 $.0%
Yumber of Reporsing Firms ? ) 10 12 13 13 13 3.
Estimated \ of Industry “.0t 43.0% 32,0 63.08 | 62.08 | 0.7V S48\ 63.3%
Represanted .

Estimated Sales of All

U.S. Recording Fifas $see | ser9 | s793 | sss0 | s872 | see2 | 1,008 | 81,100
()
Retail Sales At List rtleud
mililops ¢

Records s0s2 | 2989 {81,081 81,124 | 91,170 {81,082 | 81,281 | 1,808 | $r,45 | 81,880

Topes ALY s 12| a 478 493 sa1 531 50
_—|———_— | — | — | —— | —— | —_— | ——

Tots) sa62 [ 31,000 {83,173 31,388 | s1,50¢ | 81,000 | 81,748 | 51,924 | 82,007 | 32,200

A Changs From Provious Yesr DER W ESTRTN FITRIY PSENTN NTH (N I (N I S TR RYTIE 19 PR T IR R 1Y

Sincludes deprecistion. .

bnn'-ua fee {ntome and other miscellanecus income are not {ncluded in net sales. Porelgn fee income (s from the 1icensing
of U.S. Tecord masters for pressing overseas, and is estinated to De roughly one-half of the totsl figure shown. The re. ~
sainder Is from domestic fees from record and tape cluds, iaventory adjustaents, other cne-time itees, interest, and rent.
They are expressed as & percentage of net sales to shov how much they contribute to the profits recording firms make on

their recording sales.

xecording company ssles are astimated to be half of retail sales st 1Ist prices. This estimste is supported by the prices
the surveyed Tecord companies repcrted charging for thelr varlous mm of recordings. .

‘uuu ssley €igures ave from A1, They are based cu sales ot 1ist prlcu. Since sales are usually made at & sizable
discount, sctual retall sales are about 20-2>\ lower than the figures ;lvon.

“Tapes scles began to develop in 1963 and were b«u\u significant In 1946, The 1960 figure Is an estimate by CRI. ¥o RIAA
figures on tape sajes are availadle dofore IvY *
Source: CRI surveys of recording cospanles are descrived {a Exhiblt $:0. The actusl figurcs reported by the sure
n{ed conpsalics sppear in the Technical Appendix, TPr figures supplicd by the companias are for their U.S. eperstions
only,

57-786 O = 76 - pt.3 = 5
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Exhibt S-C
ESTIMATID NOOML STATOMULNT OF Tt U.S. *FCORDING INDUSIRY, 1967-1974

Hillvas of tolfars
1967 1908 I?69 1870 197 1922 1973 1974

1. Contribution to Artists Fund: BRI BN RN su3.7 8123 {s1s.5 Us 143 |8 1'1.1 $ 2.6
2. Talent Coits .« o148 137 15.6 18.2 17.6 189 3% 19.4
3. R:iccrding Expenses W48 As.1 30.0 3.6 35.6 389 43.0 38.0
4, A2tists® Royaliles 2.0 91.2 115.0 °f 1314 |.165.2 179.6 196.1 1.3
$. Total Artlst and Recording Expenzes (102¢304) 51328 [$146.0 |5174.4 [s190.3 [sass.9 [s2s1.7 |8 290.0,{$ 287.1
6. Productivs ¢ Hercfacturing ‘12030 | 228.4 260,0 [.213.6 297.4 350.5 335.4 350.3
7. Sellinz, Tromntion, Adaiaistrazive { Genera) Elpcnsn' 172.3 2023 |.34.8 23.6 238.2 2600 289.3 3337
8. Totsl Cists Other Thia ¥echanical Roysities and Profits |$507.5 [$576.7 |$949.2 |3692.5 [$769.5 |[4830.0 i3 91d.6 | S 971.2
9. Copyright tuensnleal Royaties® o) o527 ) sse fos7 | sne | ms | waf ma| s
10, Totsl Costs {243 $560.2 |$635.3 [$212.9 [3$760.2 |ss46.8 [$908.1 [T 9917 |$1050.8 ("
1. Kt:'z‘:«:ft:::n Recoraing Sales Before Taxes & Forelen 2.3 |33 5.6 6.1 38.4 §2.9 16.8 9.8
12, Met Sales (10+11) $582.7 ]3674.6 |8795.7 4627.3 [S885.2 |8$961.3 [51098.3 | $1100.3
13. Forclga Fee Inccre, ctef 28,8 32.3 38.7 45.7 49.% 60.48 2.8 7.6
14, Ket Profit l't{on tncoce Taxss (11413) 47.0 71.8 11¢.2 1u2.9 33.1 137 ».0 121.3
1S, Incoss Taxes$ 22,7 36.7 60.0. 1 $7.6 43.9 $6.7 IR 65.8
16, het Profit Af.er Incoes Taxes $ 24,5 §3 34,9 S 54.4 |8 55.4 O 44,2 |5 S7.0 |3 M7 |3 SS.8

Estiaates Based on Stitistics from This Musber ol
Reporting Coganles ? | 10 12 13 13 13 13

Estiasted V'of frdustry Sales Represented

by Reporting Companies® 44,00 | $3.00 | S2.0% | 63.0V | €2.08 | 60.7% 360V | 633

*Includes depreciation,

e 1973 figure 13 based on statistics suppiied by 13 cospanies vith about $7V of the industry's ssles, as for the 1974 figure, the sase
13 cospanies had 6% of the industry’s sales in that year, Stauistics supplied in n:goﬁu to an additions] questionnsire by 34 compinies
with 93\ of the tndustry’s 1973 sales indacate that 1973 sechanical royaltics paid Lard closer to 382 1 million, and, for 1974, closer to
$3.5 sillion, These figures Co aot 1aclude nochanical roy3ities paid to U.S copyritat hoiders by forsign record companies or by forcign
subtidlaries of U.S. record cospanies. Foreign sechsaical royaities grew rapidiy. In 1973, they were approximately .35 aillion, or nearly
S0\ of the cechanical royaltics paid by 0.5, secording companies, This estinate of the 1973 foreign mechinical royalties eamed by U S
pudlishing companies and other copyrigat ownars is sore than five tises the roydities cstimated to have been pald in 1563, The 1973
estisate i3 based on 3i1lbosrd reports about sales adroad of recordings of VU.S. music. .

CForeign feo Incomo and other miscellsneous income are not included §n net sales. Foreign fee Income i3 froa the ticensing of V.S,

« 7e00Td Basters fOr Pressing oversess, 3nd 13 estimated to be roughly one-half of the total figure shown. The resainder is fros dosestic
fees from record and tape clubs, inventory adjustsents, other one-time itess, interest, and rent. They are expresscd as a percentage of
et sales to show how such they contridute to the profits recording firms make on their recording sales.

$1ncome tazes Include state a3 vell as federal tases. .
.

Sestinates of the b of industry sales represented by the surveyed coapanies sre dased on the assusption that Industry sales are sdout
half Tetadl sales at list prices as reported by Bilidoard. This assumption is supported by the prices the surveyed cospanies reported
chargiag for their varjous types of recordings  Ihese tigures alsost surely overstate.the profits of the recording industry, for they
are bated on statistics supplied by Jarger coopinies wvhose profit levels sre generaliy far higher than those of & sultitude of saall
cospanies aot eacospassed 1n the (1 sur.ey Thage profit figures are only for the I/ S operations of vecord companies, the; do ot
include the profits of foreign subsidisrjes.

NOTE:  Totals do not alvays add preciscly Pecsuse of rounding. The figures hers sre only for the U.S. eperations of the-record
tompanies. Flgures for thelr foraign sudbsidlaries are not Included. . *

SOURCE. CRI's 1973, 1978 and 1915 surveys of teadlng record cospanles. For dotails of survey sce Techalcsl Appendlz. The
statistics here are the sum of the actual figures reported by the cospanies surveyed divided by the estimated percentoge
of tho Industry®s sales theso companies had.
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Faibit 5.0
$0

Sources”for This Exhibit

. Cost and profit dats containad In Lxhibit 5 (3nd several other exnidits) are based upon 3 1973 survey conducted by the Caabridge
Kesearch Institute, and opdated fn 1972 ond 1975 The survey obtained Jata from ten"coepinies for 1569, increating to 13 ccwpanics
for 1971-1974. In 1909, these ten companies accounted for about 32% of the total imdustry sales, the 13 companies reporting Jata
for 1971-1874 accounted for detvern S7% and 8% of the total inmdustry sales during those years. The ten cosp.aies reporting Jata

1n 1969 are fncluded in the swple coapanies through 1974, A fow cospanies Jlso repetted datad for 1965-1968, however, too fov
cowpaafas reported 1963 3rd 19¢0 Jata for any meaningful .amalysis to be ®ado. Because of the somevhat larper mumbers of cowpanies
and because of the somewhat larger percentages of the whole Industry represcnted by them the fi- es for the years 196041964 and
19701974 Justify somevhat 2reater statisticat confidence than the data for 1955-1¥3, and 1967-1268. The 13 crpanies vhivh provided
the 3971-1974 fiasncis) data shown ia this section of the presentation re listed delow,

AMC/Duahil)
Atlantic

Buddah

Capitol Records
C3S Records
Diszeyland/¥ists
GrT

Londsa Records, Inc.

MCA

Phonogras (formerly Hercury)
Polypdor

RCA
¥arner $ros. Kecords, Inc,

These 13 companies rep: 16 pinles surveyed by Johd U. Glover In 1965 for his repcrt befors The Subcommittes on Patents,
Tradeaatas, and Copyrights of ths Coomlittee on the Judiciary, U.S. House of Representatives, 83th Coagress, First Scssica. MCA &s
wow the group nime for Deccs, Kapp, and Unf; ASC/Dirhill is a consolidaticn of those two cospani.

The questions asked in tha 1973, 1974, and 1973 surveys were similar to those used In the 198S Glover survey. The dats wore
collscted and put on 3 computer by J.K. Lasser & Co., CPA'S. The estimates of the percentage of Industry sales represtated by the

reing companics were bised on the commonly accepted c“h‘}{ng conveaticn that industry sales were about half of retsil sales
of Tecordings at list prices as reported by RIAA.

The Technical Apperdix contalns & copy of the 1973 questiensaire, the instructions for f131ing out this questionnairs, and
& copy of the 1975 questicnnaire. The 1974 questionnaire i3 not included since it vas virtually identical with that of 1375, The
jastructions for'filling out tre Income statesents in the 1973, 1974, and 1975 surveys vere ideatical Is order to Insure come
patsbility of the dsta. . '

Addirional Data Based on Sample of 34 Coepanies

In the interest of obtaining as accurate informstion s3 possible concerning mechanical roysities pald to the publishing irdustry
¥y the recording industry, Casbridge Rescireh Institute solicited the covperation of 3 larger mumber of coopaaies than hid responded
to 1ts earlier, wore extensive questionnsire.

Statutory license Royalties Pald by U.S. Record Makers in 1923 and 1574,

The 34 cospanies that responded to the questionnaire sccounted for sdout 94V of Industry sales {m 1973 and prodably Sore than
thst {n 1974, On the basis of thls dats, further estimates of mechanical royzlties pald in 1973 and 1974 were obtained as follows-

1373 1818

¥ witlionsy

Mechanical royalties paid
by 34 record makers $80.4 $83.5

B Mechanlcal royalties paid .
by a1t U.S. record makers .
(estinated)s $a2.2 3.5 .
Thess estinates of .mechanical royalties psid by the industry resulting from this survey are higher than the estisates from the
13-company financial survey conducted by CR1 and reported elsevhere in thisérepore, o.g., Exhidit 3.0, The eitiaztes above sre
prodably sote accurate becsuse the ssaple Is larger, Sec the Techaical appendix for a description of the Sdecompiny survey,

SThe mechanicsl royalty psyuents of the 34 reportisg companles vere used to estinate industsy totals by relatisg the reported ssles
of the 34 companles to industry total sales as provided by RIAM sanually.
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ever, actual retail dollar sales are probably about 75% to
80% of those "1list" figures,

Incyrease in Record Prices and Relationship to Profit. Although

the suggested list price for regular price albums has been raised
several times in the last decade, these increases are heavily dis-
counted at retail, The increases in the prices which consumers
actually pay have not offsctc the effects of inflation, nor have
they resulted in high profits for the recording industry. BLS
figures for actual prices paid by the consumer for a typical LP were
$4.25 in 1964 and $4.74 in 1974, an increass of only 11.3%. (The
CPI rose 59% during these years.) Recording industry pre-tax domes-
tic profit asrgins from these sales Tmse from 2.1% in 1964 to 4.3%
in 1974, still wéll below the .nom for American industry:

~ Crowth in Recording Corpany Sales and Profits. Sales
of record makers rose from something like $138 million in
1955 to something like $1.1 billion in 1974. Profits of re-
" cording conpanies from all sources, ‘including rentals and
“interest, rose from something like $21 million in 1955, to
something 1ike $121 million in 1974,

Growth in Incomes to Copyright Owners. In‘ this same period
of 1955 to 1974, mechanical royalties paid to publishing com-
paniez and other copyright owners rose from something like
$22.1 million in 1955 to $79.3 million in 1974, The additional
tise in, and the impressive amounts cf income dsrived by copy-
right owners from performance fses have already deen brought
out,

A Growth Industry. Clearly, the recording industry has been
a growth industry over the pas* 20 vears. ‘
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Let us now examine more closely who has benefited f£rom this growth,
and by how much.

The Revenues, Cost.;., and Profits of the Recording Companies.

Ths xévenues of recording companies have grown with only a few set-backs

-~ as in 1960 -- since 1955. Their profits, however, have fluctuated widely.
Some years are better than others in terms of absolute dollar profits as
well as margins. The recording industry does mot always reap high rewards
for the ingenuity and capital it has invested in improving the technology
the musical quality, and the marketing of records. Its profits are uncer-
tain. It is a risky industry, in total, and record by record.

Over the years, the recording companies have béen deriving an increasing
share of their profits after taxes from the licensing of U.S. made masters
to foreign record companies for manufacture and distribution abroad. These
' gains amount to about one-half of the "other income" obtained by the re-
cording industry. In recent years fees from foreign recording companies
for use of U.S. recording masters have fluctuated from a high of something
like 4.8% of record company sales in 1969 to a.low of 0.8% in 1973. Similarly,
recording companies derive important revenues from rentals -- of recording
studios and equipmcn_t’:t for instance -- and interest - on ‘accounts receivable,
for instance,

The costs of recording, manufacturing, and marketing -- and of mechanical
fees -- also fluctuate and vary over time, as do the successes of the recorded
offerings of the industry. It is for these reasons that the profits of
recoré makers Zluccuate widely, as “they <o.

Over the past 4 years, t.o that were good and two that were somewhat
poorer, the earniugs Of theé recording industry from records, before tixes,
can be summarized as Iollows:
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&3

Profits From Recording As Percent

Sales, Before Taxes § Foreign Fee of Record-

Forezgn Fees, etc. Income Total ing.§ales
(S million) -($ million) . (§ million) ')
1971 $38.4 $24.8 $63.2 7.1%
1972 32.9 30.4 83.3 , 8.7
1973 16.5 31.3 47.8 4.7
1974 49.8 35.8 85.6 7.8
+ years $157.6 $122.3 §279.9 7.1%

In addxtlon, the industry had profits before taxes from income sourzes
other than makxng, manufactarzng, and <e111ng records. >f an amoumt about
equal to ‘orex;n fée incoze. (Prorits arter taxes, 0 ourse, were mwch
less than the indicated pre-tax profits -- probablv somethine like ha.f, or

less.)

Income to Copvright Owners from Records

Copyright owners are in a position somewhat similar to that of preferred
stockholders when it comes to income from records: -- their mechanical
fees get paid, record by record -- or, rather, license by license -- ir-
respective of whether individual records, or record makers make any money
or not. With only one set-back, in the very poor year of 1973, mechanical
royalties going to publishing companies have increased every year since
1967. Going back still farther, mechanical royalties have increased every

noe e

year since the aid !950's, excsncing, “our data shows, only the year 1962.

in summary, the ;ecnanicai royalties paxd Dy the recording inaustry
to the jublishing industry over the past four rears have been as Zollows:

*SgTamactad 4T 30% of Jrher income.

BEST COPY AVAILABLE
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Mechanical As Percent of Record
Royalties Company Sales
($ million) » .. .
1971 §77.3 8.7%
1972 78.1 8.1
1973 77.1 7.6
1974 79.3 7.2
years $311.8 : 7.9%

The percentage of the recording industry's revenues from records that
goes to the publishing industry averages more than the before-tax profit
that goes to the record aakers! Over the past 4 years, an average of 7.9%
of revenues has gone to the publishing industry as comparsd o T.1% of pre-
tex profits to record makers. In dollar teras, mechanical royal 'ies paid
to the publishing industry over thé four years came to $511.8 million as
compared to the pre-tax profits to the recording industry from records of
$279.9 miltlion.

It would be interesting tc compare the net profits after taxes which
the two industries derive from records. The net profits ifter taxes for
the.recordiqg industry are estimated in Exhibit S. Unfortunately, the
publishing industry has refused to provide the necessary data despite
requests rrom Congress. In the absénce of such disclosure, the
vest that can be done is to compare mechanical royalties befors <axes «ith
record companies' profits Zrom records, also befere taxss. Actually, the
<omparsen 1s Roct 2t all unreasonable: The sublishing companias incur
ligtle or rno axpenses in ccnnection with recorded nusic sther .han =0 Sollect
the mechanical rovalties. Zven zors important, the comparison zompietely
sets asion the very large perzormance fees the 2uolisning .ndustry lerivas s
recorded zusic. Again, abouc e Inly oost incurrad in that icnnecsion
is zne coilection of ctne Ifses.
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)Taking into account both mechanical royalties together with performance
fees from recoxrds -- which are certainly not less than one-half of the dollar
value of mechanical royalties and probably considerably more than that --
the publishing industry derives considerably greater dollar benefits from
records than doeg the recording industry,‘itself.

Contribution of the Music Publishing Industry to Recorded Music

It is not uareasonable to inquire into the contribution of the music
publishing industry to the creation, production, risk-taking and marketing
of recorded music. The point need not be labored: No one who loves musi-
cal experiences would wish to downplay for a zoment the importance of tunes,
compositions, and the unique contributions of composers. Equally, however,
it is clear that the success over the past twenty years and growth of
recorded music is attributable in large measurs to unique perfomrances;

20 arrangements; to accempaniment; to advances in electronic :echnciog& and
recording artistry; o marieting; to innovation and risk-taking oy record
makers and to their marketing efforts, including very large outlays for
advertising, designed to bring new recordings to the attention of music-
loving publics. .

Conclusion

There is no obvious reason of justice or of economics for Congress,
by legislation, to attempt to increase -- by almost 60% -- the share of
the proceeds of record sales going to the music publishing industry --
which includes music publishing companies, other copyright owners, and
composers. Thers is no more economic reason for Congress to attempt
to Inerease that particular shars of recora Tsvenues tnan the share 2f any
3£ the cther 2artzes “n0 e surely no eoss deserviag .in light of chexx
unique contributions o recorded music. 3ut cthat is what Section (1S of
4.R. 2223 would do.

. : . P B . 3 4 s ars
This conclusicn must se reinforced by she fact that jublishing
sompanies and Sther :s_yrighi Jwners are ilready Jeriving acre If che

sorai Jenerits I-om recorded zusic -- inciuaing jerformance {ges ITom
:ommerciai :se 95 saecords -~ than Tne Tacordiag induscry itsedf.
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IXI. THE IMPACT OF AN INCREASE IN THE STATUTCRY MECHANICAL R(_)YAi.TY

A. THE 3¢ RATE NOULD GIVE A LARGE AND UNJUSTIFIED WINDFALL TO
COPYRIGHT OWNERS

1f the statutory license royalty were increased to 3¢, with
a _higher statutory rate for renditions over 4 minutes long,
the average royalty per record would rise about 59%. Total

. license royalty payments would rise by amounts which would
be enoxrmous windfalls to the music publishing industry and
a-staggering burden to the record industry.

Although the income of ausic copyright owners from tecordings has grown
far faster than inflation, even under the provisions of the 1509 law, and evén
though copyright owners derive zuch more financial benefit from recorded music
than recording companies do, themselves, a higher statutory royalty of at least
3¢ per tune has been written intq the bill befors you.

= e m

An increase in.the statutory royalty from 2¢ to 3¢ does not sound like
very much. However, this seemingly trivial "penny increase'* would have a
major impact on the earnings of the music, the publishing industry and
other copyright owners, on the prices consumers pay for recordings, and
qﬁito likely on the amount and kind of music recorded.

In the first place, raising the nominal ‘'sta’itory rate from 2¢ 1to 3¢
reprasents an increase of Yoy, The actual incr:ase would be considerably
larger, for H.R. 2223 czils for payment to the copyright owner of r{c;t just
3¢ per tune, but of 3¢ per tune, or 3¢ per minute of playinc time, or
fraction thereof, for each tune, shichever <« -reater. Thus, a composition

running four ainutes or less would incur 1. _ste of 3¢. 3ut 2 piece lasting
aore than four ainutas wouid he subject 0 in iddea :9sT: 2 “S-ainuts! cune
would cali for a rate of 3-3/4¢; 1-'S-pinute” tune would call for $-1/2%;

a "7.piaute" tune would call for jayment of 3-1/i¢; 1nd an ‘'S-ainute’ tune
would call for e, and so on. The roposed vats based on playing cime is
something new; that toncept is not srovided Zor In e axizting :opyright ilaw.
The proposed rate is 1 substantial incresase jver :né sidespreid surrent rol-
Jntary :ndustcy sracsics or zayving L 2: per linute Jf 4 tune’s piaving cime
over Sive uinutes. ’

56
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To sgudy the impact of the "3¢ rate' on ‘the typical hit record and on
the recording industry, an analysis was made of the Top 150 LP-albums listed
in Billboard magazine on March 3, 1973, selected as random illustration.
Because some albums contained two records, a total of 165 records with 1,653
tunes were examined, If, for purposes of calculation, one assumes that the
current statutory rate of 2¢ per license and released tune was paid, the aver-
age record in this sample -would have called for & royalty of 20¢. If allow-
ance is made for royalties currently paid in excess of 2¢ as a result of an
additional "per minute" rate, the average mechanical royalty paid on the
records in this sample is estimated to have besn about 22¢.

"“'The statutory royalty Ei‘xat, in contrast , Wwould have been payable under the
new rates proposed to this Subcommittee by tl-‘:- publishing companies was co:p;;ed
based on- 3¢ per tune or 3/4¢ per ninute of playing time, whichever was greiter.
By actual count, the s<atutcry mechanical royalty for the average LP in this
study, under the _new p*ovzsions would have been 35¢, an increase of 59% over
the currsnt rate. (See Exhibit 6).

What would this increase in the mechanical royalty rate mean in terms
of its impact on the profits and revenues of the publishing and recording
* industries? Obviously, the answer would depend upon whether one were talking
" about a good .or.a poor year. - !

Wb a

In E:dub:.t 7 some data are set forth which gauge what would have been
the impacts of the proposed increase of mechanical royalty rates on the two
industries in each of the past four years, 1971-1974, of which two (1972 and
1974) were good from the standpoint of recording industry profits, and two
(19'{1 and 1673) were bad.

PN

-

7, the Jollar increase of she 38% aike ia mechan:cal
royalty sales would have ranged from a low of about $45.35 m1liion to a high of

As shown in Zxhibic

about $46.38 aillion, for 2 total of about SlSa 0 million Zor the '-ou‘ years.
This would amount to an annual average of :wou' 546 million.
In terns of the cut which these increased royaities $o the music pubiish-

ing industry would have tagen from the pre-tax prorfiss aof :Sne recording :ncus-
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Exhibit 6

STATUTORY LICENSE ROYALITIES PER TOP 150 LP ALBUMS
IN 1973 AT VARIOUS STATUTORY RATES®

Percentage .
Increase in Percentages of "Overtime"
Royalty Royalty Rate Over Over
Per Record Over 2¢ S Minutes 4 Minutes
At 2¢ rate as b
presently paid 22¢ - 12.76% -
At 2-1/2¢ rate o
of H.R. 2512 27¢ 25% 12.76% ~
At S¢ rate of
H.R. 22238 “35¢ 59% 27.22%

*This analysis is based on the Top 150 of the "Top 200" LP albums 1isted
in Billboard on March 3, 1973. Because some albums contained two
records, a total of 165 records with 1,653 tunes were timea from the
1973 hits. =~

X

b”rhe 1909 copyright law specifies a statutory rate of 2¢ per selection
but in'recent years, record companies have generally adopted~the practice
of paying an additional amount of 1/2¢ per minute of a tune's playing
time over five minutes. This practice was taken into account in cal-
culating the average of 223 per record.

“The rate specifisn in H.R. 2512, passed by the House of Representatives
in 1567, was 2-1/2¢ per tune or 1/2¢ per ainute of playing time, which-
ever is larger; heace, with this rate, an additional amount over 2-1/2¢
would be paid Zor any tune with a playing time cver Zive minutes.

5 currontly defore

£ pilayiag ime, wnich-
nal amount dver 3e

er four ainuees.

3 tas g s - . agea .

The rate specifisd in S. 22 and H.R. 2223, the o0ills
the Congress, is 3¢ per zune sr 3/d: per ainuce of
s/er {s larger; hence, wash tais Tats, on additio

#ouid be jaid Jor 2ny :une +ith a olaying ime v
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try, these increased royalties would have represented not less than 38.6%

of the pre-tax profits, from all sources, of the whole recording industry

(in 1974) up to as much &s 57.6% (in 1973). For the four-year period, includ-
ing the two good years and the two bad, the increased royalties would have
taken 45.5% of the entire recording industry's pre-tax profits from all: sources.

In dollar terms, the increase in royalty rates would have taken an
average of about $38 million™a year over the four-year pericd from the
recording industry  total of $184 million) and ‘given that monéy to thé ~ ~
music publishing iudustry. The publishing industry's "take" from mechanical
Toyaities would have been increasad from an annual average of about $78 millicn
to an average of about $124 milljon. This would have represented an increase
in average mechanical royalty income of about 59%.

The aggregate pre-tax profit of the recording industry from all sources
for the four-year period would have been reduced by the same §154 nini.on,
from a figure of about $402 million to about $218 million. In terms of an
annual dollar average, the pre-tax.profit of the recording industry would
have been reduced from about $100 million to $§54 million.

Those figures of impact on pre-tax profits of the recording industry
relate to pre-tax profits from all sources, including foreign fees for records
pade abroad from U.S,-made masters -~ on which foreign mechanical royalties
were paid to U.S. copynght owners by foreign record corganies -- together
with income from studio rentals, interest, etc... Tius 1mpact could also be
compared to pre-tax profits on records' made and sold in the United States,
because it i5 to these records that domestic mechanicai royalties relate.

The Soliowing figures, shown in Exhibit §, make that comparison with actial
necnanical Toyaities ag the "2¢ Rate" ind with che -oyalties that Souid have
bee payabls at thé 3¢ Rate".

As is shown clearly in Exhibit 3, the proposed increase. alone, in the
mechanical ‘royalties on recoras aace and s0ld in the United 3tates during che
years 1971-1974 would have averaged 115% of the pre-tax :cofits 2arned by <he
wecording industzy on- those rscords. The mecnanical royalties, undar the
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proposed "3¢ Rate", including the increase, woyld have averaged 315% of those
pre-tax profits. This would compare to the actual royalties at the "2¢ Rate",
which, in fact, averaged 198% of the pre-tax profits of the recording industry
" an Tecords made and sold in the United States,

In other words, whereas mechanical royalties were about twice the profi:ts
before taxes which recording companies derived from records made and sold in
the United States, the royalties under the "3¢ Rate" would be over three times
those pre-tax profits.

In the foregoing paragraphs, we have be;n speaking of the recording
industry as a whole. One can assume -- correctly -- that some rec‘ord' makers
are more profitable than others. The impact of the increased mechanical
- royalcies on averagely profitable recording companies would have -been stagger-
ing -~ an average of 36% of their pre-tax profits from- all sources over a
four-year period. For a less profitable firm, the impact would have been
disastrous.

Whac is at issue is not a "mere penny" increase, but a transfer of a
major amount of money from one industry to another. Given, as we+have seen,
the relative éontribt'xtions of the two industries to recorded music, and th>
financial benefits they derive respectively from recorded music, this trans-
fer would be a major, unearned windfzll for the one and a major -- a stagger-
ing ~-- burden for the other.
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II. THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CéNl"D)
B. 1HE HIGHER STATUTORY RATE COULD COST CONSUMERS NEARLY 31‘00 MILLION

The increase in the statutory license rate could cause a
6.1% increase in the price consumers pay for recordings
and thus could cost consumers near.y $100 million.

A $46 million average annual increase in “mechanical Toyalty paymants
would consume almost one-half of the pre-tax profits from all sources of
U.S. record makers, if their other costs and their prices remained unchanged.
If not passed on to consumers, such an increasé in royalties would wipe out
94% of<the $50 million in pre-tax profits which the U.S. recording industry
realized in 1974 from recording sales, before foreign fee incone and other
miscellaneous income. And 1974 was a good year for the industry in terms
of thosa profits. In the years 1971 and 1973, the proposed increase, alone,
in the mechanical royalties would have been greater than the pre-tax profits
from those records.

Obviously, the record makers could not absorb such a substantial in-
crease in their costs. The profits simply haven't been there. To protect
themselves, they would be under pressure to take defensive measures. Sev-
eral possibilities come to mind: an increase in prices; fewer bands on
average record; reduced overtime royalties on tunes; more public domain music;
reduction in number of tunes used and releases put out; reduction in the
nunber of more innovative and riskier releases. These are just 2 few of the
possibilities. In the event of an increase such as prop&sed. the several
record makers. would take a variety of defensive actions, in.various combina-
tions and proportions, according to their several judgments of how best
to protscx themselves and their interests.

The most obvious derensive action -~ although not necessarily the dost
kaaly or most practical measure -~ wouid he for recording companies to
increase their prices to the trade, The distzibutors buying the wares of
record aakers, in turn, could ba expected 0 pass any price increase along
to retailers, who then would charge a higher price o constmers. At each
stage in <he distributicn chain, nut only wouid the igher 'icense royalty
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need to be passed on, but the higher operating costs generated by the roy-
alty increase would be passed on, too. For example, with higher prices for
Tecerdings, the dollar cost of marketers'! inventories would rise and, with
it, the cost of insuring and fix_mncing those inventories; the dollar invest-
ment in accounts receivable would increase; the dollar loss on bad debts
would rise; the tax-base would rise, etc. ‘All these additional dou;r costs
would have to be recovered, in 3ddition to the direct increase in the cost
of recordings due to an jncrease in the copyright royalty.

Thus, if the' effect of the higixer mechanical royalty were exprissed
solely in terms of higher prices, the cost to the consumers of a 3¢ rate
-would be far; far more than the $47 miilion cost in 1974 to the record
makers. At the consumer level is where the brunt of the statutory rate

increase would be most widely felt.

In the case of popular LP's, Exhibit 9 illustrates how much prices to-
consumers could be expsuied to rise in consequence of o change in the statu-
tory rate from 2¢ per selection to-2-1/2¢ per selection (or 1/2¢/minute of
playing time) to 3¢ per selection (or 3/4¢/minute of playing time). Typical
prices and gross margins along the line from recording company to independent
distributor to distributor-serviced retailer to consumer are shown. Figures
for reck jobber-serviced outlets would be similar. .

As can be seen, the average pricé to a consumer of a pgpul ar Lp* would
g0 from- §5.77 to $5.91 (with the 2-1/2¢ vate), or to $6.12 (with the 3¢ rate).
The $5.91 price Tepresents a 2.4% increase over the SS 77 price, and the $6.12

price represents a 6.1% increase.

Such an increase is, indeed, 3 subszantial sum. ‘Retail sales of racordings
in 1974 were estimated to be $2.2 billion at i1ist prices. However, since most
records are sold at about 3/4 of list price, consumers aczu-:l* vaid about
31.7 billion for recordings. If allowance is made for recor., 5 '- aon-
sopyrighted music, 2 5.1% increass in retail prices could fost _wh..zaers

*A common iisz prics Jor a popular i? aipum i5 36.3b. The actual selling ograce
=0 onsumers ’s ot zhe averags, 35.77. 3¢t 1is0 Exlbit I, Zootnozes ;q) :nd u).

$7-786 O - 16 ~pt, 3 - 6
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nearly $100 million. (See Exhibit 10). This would be a sizeable sum to load
. on the consumers just to provide copyright owners with a windfall gain
which does not appeaz" to be warranted.

As was pointed out a few moments ago, an increase in prices charged
by record makers to the trade, 2nd so on downstream to consumers, is only
one of several possible effects of an increase in the statutory fee. No
matter how the total effec:s of the increase might work themselves out --
higher prices, fewer afferings, less innovation, fewer and/or shorter ’
bam_is oﬁ LP albums -- the consumer, along with all other interested par-
ties except copyright owners, ;eould be affected very adversely. An ésti-
mated "cost" of $100 million very inadequately expresses that burden.
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Exhibit 10
COST TO CONSUMERS OF A 3¢ STATUTORY LICENSE RATE

Estimated 1974 -retail sales of
recordings, at_list prices
(RIAA estimate) = $2.2 billion

Less: Average discount ag

vhich recordings are sold $0.5 billion

1974 Retail sales of .
recording at actual prices = $1.7 billion

Less: Estimated sales of -
recordings with non-copy -
righted music (6% of total)

$0.1 billion

Actual retail sales affected by

an incredse in the.statutory .
license royalty - = $1.6 billion

If prices were raised 6.1% (from Exhibit 9) to cover the
increase in the statutory license royalty, the cost to
consumers would be:

$1.6 billion x .061 = §97.6 million

Y

®The Bureau of :Labor Statistics reported that the average
price paid for a $5.98 LP in December 1973 was $4.56.
$5.98 - $4.56 = $1.42, which is 24% of $5.98.

bB111boavd's International Buyer's Guzde of September 14, 1974

estimated that 6.1% of record sales in 1973 were of class1cal
music.
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II. THE IMPACT OF AN INCREASE IN THE STATUTORY: MECHANICAL ROYALTY (CONT'D)

© C. THE HIGHER STATUTORY MECHANICAL RATE WOULD ALSO BE COSTLY TO
JUKEBOX ONNERS

Increasing the statutory rate to 3¢ could cost jukebox
operators $6.57 per box per year.

If the increase iu the statutory rate caused record makers to raise
thei~ prices, it would raise the cost of recordings not only to consumers,
but also to jukebox owners.

Jukebox operators, as the Subcommittee well kiows, purchase millions
of dollarc worth of records each year in order to provi'«ie'access to cyr-
rent music for the listening public. Correspondingly_ -they bear the cost
of millions of dollars in copyright royalties. As can by seen in Exhibit
11, an increase in the statutory license to- 3¢-would imply an additiomal
cost to these operators of $6.57 per box, & substantial increase in their
costs, This impact, too, does not seem warranted.
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Exhibit 11
IMPACT OF A COPYRIGHT FEE INCREASE ON JUKEBOX OWNERS

Present : New Total
Total (z::slttagi g‘:’;&:‘f Cost Under
Cost’ : . 3¢ Rate*
Cost to.Record Maker of a 45 RPM ’ ’ ‘ b b
Record $0.36 $0.04 $0.05 $0.
Record Maker!s Average M&rginc + 19 + .02 + .03 + .20
Price to Distributor '$0.55° $0.06 $0.09 $0.58
Distributor's Margin . .18° + ,02 + ,03 + .16
Price to Jukebox Owner of one 45 , e ’ ’
RPM-Record $0.70 $0.08 $0.12 $0.74 B
$ of Jukebox Owner's Cost Due to
Copyright Royalty 11.4% 16.2%
% Increase in Price ‘ .
Paid by Jukebox Due - : $0.04 .
Owmer Per Record to
% Increase in Price ?:?
. ::égrby Jukebox crease +5.7%
Average Annual Expmdir.u:es on
Records Per Jukebox' $115 ) $121.57
$ Increase in Average Annual
Expenditures . $ 6.57 -

2.
*vith a 3¢ rate (specified in .22 and.H.R. 2223 currently before Congress), a rate
“of 3/4¢/minute would be charged for every minute of s tune's playing time uver
four minutes. The.calculations above are based on the assusption that no 45 RPM
records purchased” s jukebox owners would have aore than four minutes pleying time
per tune. If any significant number of the tunes had a longer playing time, the
increase in mechanical royalties at the 3¢ rate would be greater than the figures
indicated above.

l’S!n;los (45 RPM's) Fave a*tune on each side, or two tunes/record.

Scrl's finadcial survey of 13 leading record companies with 64% of the industry's
sales indicated that in 1974 the aversge gross margin of these companies was 35%
of net <ales. The gross margin must cover a company's sales, pro-otiom‘ u\d
administrative costs as well as its profits.

dStltistics supplied by 13 leading record companies with 648 of the industry's.sales
indicated that in December 1974 the average price at vhlch a record cospany sold
its 45 RPM records was $0.5475.

A BIAA _survey of "one-step" distributors i early 1975 indicated that the average
price at which they sold records to jukebox owners was-70¢. Given footnote d,
this indicates a gross margin of 21%. .

£vthe Jukebox Story", published by the Music Operators of Americs in 1973, indicetes
that there are 400,000 to 500,000 jukeboxes in the country. Jukebox owners buy
.sbout 75 million records a ,car at a cost of abeit $52 million. If 450,000 jukeboxes
are assuzed to be in operation, then -t scord purchues cost on-the ave.7ge about

$115 pér year per jukebox, and jukebox oWners on ‘the average purchase 167 records
_per ysar per jukebox.
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II. THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CONT'D)

D. THE HIGHER RATE MIGH? CAUSE RECORD MAKERS TO RECORD LESS MUSIC

To compensate for an increase in the statutory licehse rate,
record makers might, among other-defensive measures, -recoxrd
less copyrighted music and might put fewer-tunes on a recording.
To compensate for the reduction in their profits, they might
reduce-their ‘recordings of .classical and experimental music,
on which they generally, suffer losses. The higher license
rate might eliminate ‘some of the smaller marginal record
makers, -“To. the extent that these developments take place,.
there would .be less diversity in:the industry and in the re-
cordings offered the public, less employment for musicians
and-performing artists, -and fewer opportunities for- new-or
experimental composers to get their music recorded.

1f record hakers pésséd on the substantial increase in license royalties

which H.R. 2223 would exact, the higher prices charged consumers and jukebox
-owners for recordings would undoubtedly generate at least some, if not consi-
derable buyer resistance. Sales of- recordings might fall, and<record makers'
would be under pressure to-seek still ‘further alternate strategies for coping
with the $47 million increase in their mechanical -rcyalty payments, in order
to minimize necessary increases in price at the retzil level. -Given thei}
inability to absorb-the increase out of profits, and still make.a return com-

_mensurate with risk and investment, still further defensive measures would be
sought.

What .slternatative measures might a record maker take to-ensure his sur-
vival if the statutory rate is increased so-steeply?

1. 'Reducing the Use of Copyrighted Music

Feced  with.such a dramatic rise in their mechanical rbyaltx payments,
record make:s might elect to reduce their use of copyrighted music. The most
.obvious way t¢ reduce the use of copyrighted music is to reduce the number of
tunes per record. As an alternative, this is not particularly attractive, but,
in judicious combination with other defensive actions, this unfortunate step
might have to be taken.
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Some cutting down on the number of tunes on a recording has already
otcurred ovey .the last .10 years. Record mgkefs cu;;qptiy try to keep
‘their mechanical royalties per LP down to a reasonable level. If the
.'royaity for ari; tune is greater than the statutory rate because of its
longer playin'g.time, a record maker mey tend to reduce the number of
tunes on the recording in or&gr to keep within his total budget for mech-
anical royalties on the recbrding. As can be seen in Exhibit 12, the
average playing time per tune has risen.a whole minute since 1965. This
trend is related to changing tastes which enjoy more complex and sophis~
tic;ted renditions and recordings of music. rReco:gl makers have compensated
for this longer playing time and the resulting increase in the mechanical
.royalties per tune in part by cutting down on the numbe. »f tunes oa an iP.

. B@cwsp the copyright bill currently -before Congress proposes to increase
not only- the royalty per tune but also to increase the playing-time rate and
to impose it on any tune longer than four minutes, record makers might try to
hold down the playing time of tunes and try to keep as many as possible under
four minutes. In sum, the increase in the statutory license rate may cause
record makers to record fewer copyrighted tunes and to be more selective about
the tunes they do record. '

Efforts to reduce the use of copyrighted music on recordin.gs would, of
course, hurt publishing companies, composers and other copyright owners, for
fewer of their tunes would be recorded. There would be fewer tunes 'earning
mechanictl royalties and performance fees from recordings. A Popular established
composers would still get their tunes recorded, no doubt, but the new tune-
suiths and composers of éxperimental or classical music might face greater
obstacles in gaining public exposure. ' ;

If the iLucrease in the statutory license royalty caused rec~rd makers
to put’ fewer tunes on LP's or tapes, fewer musicians and artists would be
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Exhibit.12-.

TUNES AND PLAYING TIME OF TOP 150 LP ALBUM RECORDS?

$ Change
1965 ) 1973 1965-1973
Tunes per LP 12 tunes 10 tunes b - 16.6%
Average mechanical royalty ~ 24¢ 20¢¢ " - 16,78
per at rate of 2¢/tune
. -Average playing time 33.0) minutes 37.47 minutes + 13.5%
per LP .
Average playing time 2.75 minutes 3.75 minutes + 36.0%
per tune

“This analysis is based on the "Top 150" LP albums listed in Billboard
on March 6, 1955 and the top 150 of the "Top 200" LP albums listed in
Billboard on March 3, 1973. Only the 150 of the "Top 200" albums were
studied in 1973 to provide direct comparison with the 1965 1ist, which
consisted of only 150 albums. Because some 2lbums contained two records,
a total of 165 records with 1,653 tunes were timed from the 1973 hits.

bAlthaugh the Top 150 LP's analyzed averzged cnly 10 tunes per record
in 1973, the "typical" LP must have around 11 iunes. . According to
statistics reported by 8, record companies vith about 51% .of the
industry's sales, in 1972 the average mechanical royalty per popular
LP disk was-22.5¢ (at the 2¢ rate). If a flat license rate of 2¢ per
tune were paid, this would indicate that the ''typical" LP had 11.25
tunes (22,5 < 2¢). Some tunes do pay a license fee based on playing
tire, ‘as indicated in footnote ¢ belor; but some tunes, being from the
public domain, call for no copyright royalty at all. (These 8
record companies were among the 13 included in-the CRI financisl
survey.)

CCurrent practice is generally to supplement the 2¢ per tune rate with
payment of :1/2¢ por minute of a tune's playing time over 5 minutes.
Hence the actual royalty paid on the sample 1273 LP's probably averaged
about 22¢ because of the long playing time of their tunes, and-the de-
crease in the average royalty between 1965 and 1973 was only about 8%.
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able to ger jobs making recordings, or would find themselves booking fewer
recording hours. This would. be unfortunate, for musicians' employment oppor-
tunities have already been reduced by the growing use of recordings rather
than live music.

Reduction of the nuiber of tunes on LP's and tapes would also be infla-
.tionarf; to the extent that this alternative defensive action were adopted,
the consurmer wepld receive less music for the money spent on recordings.

In sum, raising the statutory mechanical rate:may-benefit popular
“establi§hed composers and their publishing companies and others who own
or have an interest in the music of popular, éstablished-ccmposers; but
it would terd to hurt other compcsers, less well-known and younger and not
yet recognlzed, it would also injure musicians and the American record buying
publxc.

2, Reducing the Risks Inherent in the Business

Another defensive measure record makers might take 'to keep a mechanical
royalty increase fromxdestroying,tﬁeir profit position would be to reduce
their production of recordings which their judgment indicatgs.are among
the least likely to enjoy sufficient sales to covef their costs of recording
production, and manufacture, and to make a profit.

Eight out of ten recordings, even now, do not generate sufficient revenué
to cover the cost of producing, manufadturing, and marketing them. (See
Exhibit 13) In 1972, the latest year fot which dath on releases are. avail-
able, 82% of "Singles® releases failed to earn a- profit, as did 77% of pop-
ular releases, and 95% of classical LP's. .Of popularfLP's, 80% failed to )
break even; of 9;§§sical tdpes, 99% did not recover their costs.

The profits from the successful recordihgs - minori;y -~ pust cover
the losses on the large number of recordings -- the large majority -- that
do not §ell well-enough to coveér their cqsg;, Yet, regardless of whether or
not the recording earns a profit, the publishing company or other qopy:ight
holder ;5 paid its mechanical royalty. In financial terms, the-mechanical
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Exhibit 13
B RECORD MAKERS
UNIT SALES PER RELEASE
AND DREAKEVEN P0INTS
(1972} .
Break 81% of all releascs
Even failedito carn a
‘ profit \in 1972

while 74% failcd
to do so in 1963.

. 9% 10% 79
m‘? 7’, - 5% 7 °f ] 5% r . 5%
27/ e 7/, I 77 R 7
2-4 4-8 "8-10 10-20  20-50; 50-100 100-300 300+
Number of Discs Sold (Thousands)

46, 000°Discs

50%! POPULAR _LP
-] Bé::: 77% of all releases
- ) failed to carn a
o profit in 1972 while
] 61% failed to do so
5% . in 1963.
1 15% 14% 15%  remeticms
{ ] “%
- 9%

< -| :!. 8% I /i lfj/ : .
7 I~
] [ H
0. & Aj [: /; {is A.-_,_‘,. 44 ,Jj __._._..b,/./z.:
0-2 2-4 4-8 8-10 10-20 -20-50  50-100 100-300 300+
Number of Discs Sold (Thousands)

61,000 Discs

§0% ! CLASSICAL LP
i 0% Break 853 of all'yelcibes”
1 s . . failed to carn a .
. / ' . profit in 1972, while
- A o 87% failed to do so
259, 220, i ] in 1963,
= Fom—— s ‘
1 1% i //;; 109 pg 2
P S e X . '
7 ! ‘::::a—-a,f ',’ .w.
0 0 n /.- e 1710
o WAL W7 N7

2-4 48 810 1020 12050 50-J00 100-300 360t
Number of Discs Sold {Thousands)

2

22,000 Discs
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Exhibit 13 (continued) .75

Record Companics Unit Sales

. Per Release and Breakeven Points (1972) ’

POPULAR TAPES

_/,A?L,:Z_
Y/ i
4-8 830

Number of Tapes Sold (Thousands)

Break 80% of all relcascs

failed to earn a
“profit in 1972.

11%

. oAamaay 5% 5%
; W‘:—q 1%
A VSIS .. - A

20-50 50-100 109300 .300+

l R 24,000
CLASSICAL TAPES
69% '
99t + of all relcases
0% failed to-ecarn a
50% Bidak profir in 1972.
Even

0 "'2-‘. 24 8+
Number of Tapes Sold (Thougands)

34,000 -

Source: #fThese figures are based on an analysis dono by Cambridge Rescarch
Institute of a sample of the relcases of cight record companies which'had

51% of the industry's sales in 1972,
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royal’ "comes off the top". The record maker bears the risk of loss, and
this already very substantial risk would rise ovén further to the extent
that the increase in the statutory license rate could not be passed on

to consumsrs.

As the Yigures in Exhibit 13 indicate, to break even on a 45 RPM single

in 1975, a company had to sell, on the avérage, 'about 46,000 copies. In

- @ year's time,‘ over 80% of all single releases by record companies failed
to reach the breakeven point. About $4% of the relcases of all singies
didn't even come close; they sold in amounts of 10,000 or less. The
breakeven point has risen dramatically since 1963, when only 11 ,200 45 RPM
discs had to be sold to break even,* No doubt, the breakeven point has
changed strikingly even since 1972, considering the rising .osts of making
recoxdings. .

The breakeven volume for popular LP's in 1972, was, on ths average,
sbout 61.,'000‘copies. About 77% of the releases of 211 popular LP*s failed
to sell enough ‘tg break even. .About 57% didn't come close; they sold 20,000
or fewer. Here, too, the breakeven point has risen sharply since 1963,
ugxen only 7,800 copies of the LP albums had to be sold té break evgn;"'

Ninety-five percent of all classical LP's failed to breai: even, and
sbout 79% of popular tapes.did not have sufficient sales to break even. They
lost money. The figures for classical tapes are even worse. Rarely, if ever,
has a classical tape enjoyed sufficient sales to break aven. The classical
releases of most firms are "cirried" algng by tne funds generated by the
few pop records that are prcfitable.

This dramstic increase in the breakeven point for all ciasses of
recordings since 1963 is a reflection of the severe cost increases experi-
enced by the recording industry and the greater fixed costs incurred-befors
a record is released. As a result, the recording business has become even
more Tisky. Whereas 74% of all 45 RPM single record.releases failed to

*The 1963 figures \are from the 1965 Glover Report, "For full ‘reference
see’ Exhibit 13.

**Ibia.
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break even in 1963, 81% failed in 1972. Similarly, the breakeven for popu-
lar LP's has deteriorated-to the point wherc 77% do not break even, in con-
trast to 61% in 1963. And, of course, the losses sustained now cn these
recordings that don't break even are much,‘ much greater.

- Another indication that the record business has become more costly
and-moxe risky is the growing problem reco‘rd'makers have with recordings
-returned by wholesalers and retailers. Exhibit -14 shows that since 1969
“record returnsshave risen from 16% to 21% of record manufactiifers' gross
sales. The dollar cost each year of returns has been cnormous: from $164
million in 1969, this cost has gone up to $31 million in 1974. These
statistics indigate-ﬂ.e increasing extent to which Tecord makers must invest --
nust expose themselves to Tisks -- in the manufacture and distribution of
new -reco.rdiﬁgs without the assurance even of a finul Sale, let alone a
profitable sale, ’

In sum, the recordin_g business is exceed._ngly risky. The record-
by-récord. odds against success are especia,ny. difficult for the smaller or
newer cozpany which can produce only a few releases a year., An increase
ih copyright royalties, if not pg.ssed on, would raise the breakeven point
and the odds against success for all record people still higher. It is,
therefore, jgrossly misleading to assert, as the publishing companies have
done, that the proposed riew mechanical rate would "only" raise the failure
rate by 2 or 3 percentage points. It is true, for example, -that under a 3¢
wmechanical rate, with the increase in rate not-passed on, the percentage
of 45 RPM single records which did not break even -- that is the failure
rate -- would increase from 81% to 83%, 2 Mste" two points. But the other
side of the coin is what really counts: The success rate, alrea  lim,
would drop: from . 19% .to 17%. For the marginally:profitable, such _-drop in an
* slyeady low probability of -Success would be forbidding, if not fatal.

A?i'gher statutory license rate could discourage even further the pro- ..
duction cf c{_lassical recoxdings, which are currently-financed -- subsidjzed
is not a bad worc ‘to use here -- to @ very large extent by profits ‘from pop-
ular records. Because highet royalties, if not ?as'sed on, would-reduce those

77
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Exhibit 14
RECORD RETURNS: 1969-1974

* RECORD RETURNS )
$ Millions For

A Gross Sales $ Net Sales Total Industry
1974 21.2% 28.3% (Si’gll
1973 23.5% 32,6% . $329
1972‘ 19.7% 26,2% $252
1971 19.8% 26.3% ~$§229'
1970 18.8% 25.5% $212
19‘69 15.9% ' 20.7% ' $164

Source: The CRI financial survey of 13 recerd companies.

. Returns have grown from 16% to 21% of Gross Sales.
™ « Returns have grown from 21% to 28% of Net Sales.

. The' dollar cost of returns is enormous: $311
million in 1974, :
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_proﬂts drastically, as we have seen, c:ven fewer revenues than now would
be available to invest in classical, "modern jaizz", ethnic, show, esoteric,
and experimental offerings. The ,récorging industry would thus be under
pressure to reduce the ‘épltursl diversity it currently offers the American
public.

3. Possible Elimination of Smaller,-Marginal Record Makers

The increase in statutory license royalties would have a greater impact
on small record makers than cn the large ones, for the s;ull firms tend to
have smaller profit margins and thus less flexibility in coping with cost
increases. With lower profits, the small record makers could absorb even less
of a statutory rate .increase than the more profitable firms.

Thus, a substantial. increase in the mechanical royalties-rate might
reduce the number of firms in the industry. This is scarcely a desired or
' desirable effect.

4. “Concentration".in the Recording Industry

Allegations which.heve been mada as to excess concentration in ths're--
cordang industry are not well founded. It is truc that there are iazge. firms
%n this industry, a3 there are in any industry -where there.are economies of

scale, In 1970, the top four firms in the mdustry zccounted for 52%.of the
- total value ofishiplgénts in the industry. A substantial portion of this vol-

ume is xepresented by the product of 3mall, 'independent record co’ﬁ:pinies, waich
merely distribute through thése larger organizations. But *he Federal Trade
Commission defines an industry as "highly concentrated' if 75% or mote. of ship-
-ments‘are accounted for by the top, four firms. Thus, by that definiticn, the
recording industry falls short of being "highly cochntrated".

‘!‘ixe Comission also gets concerned when the ovérall trend in "concentra-

79

tion" is rising. However, as Exhibit 15 shows, there has been a decline in the

percentage of record shipments attributed to the top four, to the top eight, to
the top twenty firms over the last 23 years for which Commerce Department data
are available. These shares are volatile from year to year, as mgictl tastes
change and as new entrants pour .into the 1mius'try. ‘But a trend was clear: In
1947, the top four firms had 79% of ‘the industry's shipments; by 1970;" the share
of the top four had fallen to 62%.
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Exhibit 15-

CONCENTRATION IN THE PHONOGRAPH RECORD' INDUSTRY.
1947-1870

Pavcent of Valua.of Domestic Shipments Accounted for by:»

.

Domestic . . .

Year Shipments 4 largest Firms 8 Largest Firms 20- Largcst Fimms

© .{$afilions)
1970 $437.5 - 62% 73% (NA)
1967. $276.4 [3:3 ’ 67y 818
1966 $218.4 718 9% (NA)
1963 $180.2 69 75% 5%
1958 $133.6 768 83y 50%
1954 $ 84.7 708 804 254
1947 $110.2 1% 87% g4

.

(NA) = Not available

Source: Annual Suxvey of Manufacturers: Concentration Ratios, U.S. Department

of Commerce,

The Top Four firms haa j95 of tl..industry's shipments in 1947, but in’
1970 only 62%. ) i it

The Top Eight firms had 87% of the industry’ . i
1970 neae Sa n ry's shipments in ‘1947, but in

87-788 0 = 76 « pte3 =7
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This is an industry characterized by ease of entty. Tuis.is reflected
in.the rise of the independent recqrd p:.odu'cer in recent years. All hé-or
she needs is an idea and a little money -- not much. He can rent a recording
studio. He can rent a séund team. A record manufacturer -- perhaps aﬁogher
company -~ will press his records 'fox Bim. A record company -< perhaps a
third outfit -- will undertake to distribute his.or her records. This is
actually what is happening. Indwpendent producers are proliferating; some
of these are performing artists who can achieve both financial and artistic

results to th:eir liking by producing their own masteys.

~he number of independent g:écord producers listed in Billboard rose
from 380 in Septem'ber 1969 to 1,482 in September 1974, an' increase of nearly
300% in just § years." éénvgrsely. 12 leading recording companies, in a
telephone survey conducted by RIAA in 1975, reported that they had 94 in~
house producers in 1965, but only 54 in-house pro‘ducers in 1075 -- a '60%
deqlinq. in 10 years. . .

" It is important to réalize that a higher statutory license rate may
endanger this socially desirable trend:toward proliferation of the entities
in this industry. For the smaller firms, gaining distributioi} today is like
competing in the grocery or discouat store business -- before you even get
a chance to compete.for the buyer's dollar, your product competes for "shelf
space' with everyone else's. For those outlets in which you do gain dis-
tyibution, it is .important that your product s2}1 as well as anybody else's,
“or you will lose that space and distribution. For the sualler firms, which
are ‘already struggling for marketin:G . peal, a price increase due to a higher
statutory license rate, or other defensive measures of the sorts we havs been
describing, might make it mors difficult for them tu sell their products.

Pew small firms could afford to absorb any increase in their mechanical
licenss payments. Surely, reducing@ the threshold o survival for 'smaller
record makers can not bs-one of the intended results of the bill befoxe
" this Subcommittee,

“These figures are based ‘on the listing of independent producers in-
Billhoaxd's Internats. ial Buyer's Guide for 1968-69 and’ for 1974-75.
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THE IMPACT OF AN INCREASE IN THE STATUTORY MECHANICAL ROYALTY (CONT'D)

E. THE HIGHER STATUTORY RATE WOULD, SECOME 1HE STANDARD RATE,
NOT .A-“CEILING"

More than 991 of all royalty rates are at the statutory rate or

_ standard variations thereof. For single records; the zevsiatutory

rate is %SSentially the rate:. For Regular Price LP Albums, the 2¢

statutory rate is payable for more than 80% of the ‘licensed tunes.

and rates above and below 2¢ represent standard variations from

the 2¢ rate. For budget and club records, royalty rates below
2¢ are the norm and ail but a few rates are at standard variations

from the statutory rate or are at the 2¢ rate jtself. In short;

just as was the. cas? 10 years ago, the statutory rate of 2¢ and standarq,

generally available, non-discriminatory variations therefrom account for

the overwhe1m1ng bulk of all royalty rates. payable on licensed {unes.

These f;ndxngs are based on an analysis of all records released by

two record companxes durzng the bulk of 1974 which covered 1,361

licensed tunes on 330.regular price single records and LP albums,

and 1,232 licensed tunes on 112 other albums whicﬁ were heavily dis-

counted to the trade.
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¥2 have shown thus far that a }zig}xer statutory mechanical .royalty

:nte is unwarranted. No less important, surely, it would have adverse
jwpacts on the public interest, performing artists, new and experi-

mental music, and upon the recording industry. These ave the reasons:

The share of the total revenues from record sales that goes to
copyright owners is more than generous. It is higher than that pro-
vided by Congress when it granéed copyrights in musical compositions.
and, at the same tire, instituted compulsory licensing of such "
compositions,

The aégregate dollar revenues paid by the recording industry to
copyright owners for copyright royalties have been increasing much
faster than inflation.

The dollar revenues generated per license and per tund have increased
much faster than inflation.

The increase in the comp;xlsory. rate to 3¢, and move, as proposed

in Section 115 of' H.R. 2223, if passed on to wholesalers, re-

tailers, and buyers .wouid have a burdensome dollar impacf on,
consumers. .

If not passed on, the aggregate dollsr value of the increase would
be so large that it could not-be ahsorbed out of profits. For
many .companies, especialiy smaller companies, the increase in
royalties payable would be greater tha;\ their profits. Record
producers wotld be faced with serious prohleas.

These fact notwithstanding, there is one final argument put forth by
publishing companies, copyright owners, and their representatives that must
be addressed and dismissed.
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-Publishing companies and other copyright owners and their representa-
tives have tried to waive any “serious, documented discussion of the impacts
of increasing, the- statutory royalty.rate. -They have. argued that there is
no way of knowing what the effects on payments and on the recording industry
would-be ~- ‘if any. They suggest that evan the present 2¢ rate is merely a
"eéiling" -and that, because of bargaining between racord people and publishing
‘companies, the actual royalty rate paid is often less than 2¢. They have said
thet raising the rate above 2¢ would merely be permissive, and that it would
merely give “more room for bargaining" between publishing companies and
record makers. They have said that '}the 3¢ would merély be a ceiling" -a
higher "ceiling" -- above which this bargaining could not go. They have said
that the outcomes of all these 'negotiations' would be subject to bargaining
-ori the basis of the "relative positions" of copyriiht owners and recording
companies, case by case. They have implied and have argued that the large-.
mjority of licenses granted would be bargained down to rates less than the
statutory rate. -

" The picture suggested by this argument, of numbers of publishers -and re-
cording companies -- there are hundreds of each -- ali sitting-down together,
. haggling and.negotiating rates and. bargaming on the strengths of their rel-
ative positions. case"by case, for each of more than 50,000 licenses granted
in a re presentative year is a beguiling one. And it is a grave misportrayal
of-how the industry has worked, now works, and must work.

The statutory, compulsory license rate is , and has been, the standard
rate, which, alonﬁ with standard, recogni..d non-discriminatory variations
-therefrom, accounts for practically:all license rates paid. The i)resent
‘statutory rate is not u “ceiling". It is the standard rate.  In fact, some
xates are paid that are above that st_andard; but these, also, -are at standard,

established variations above the statutory rate:

Such standard variations provide for lower rates for such uses as so-
called "budget records" and records distributed by record clubs, and for
“higher standard rates on musical renditions that run for more than
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5 minutes. Most of these variations are issued by means of standard licenses,
issued ,routinely"and practically automatically by a licensing agency used in

conmon by mast nublishers. This is a point to which we shall return in a
moment.

It was aimost exactly 10 years ago that I presented-here incontrovertible
evzdence that the vast majority of the rates paid to publishing companies
¥ere at 2¢ and that, with rare exceptions, the rest were at standard varia-
tions from the 's,tatutory rate. These rates were not the resuits of "bar-
gaining" or *"negotiation" case by case. They were the outcomes of prevail-
ing and necessary industry practice.

To make the point again, and to lay this ghost of "bargaining" to rest
once and for all, I shall ina moment give you added, ‘very recent evidence
that shows that the practice of 10 years-ago is -- mevxtably -~ still the
practice today. This is no mere happenstan"e. But before doing so, let me
explain briefly why it'is that the industry dbes and must operate ‘on the
basis of standard license rates and standard variations, and canrot operate
on the basis of case-by-case ba‘rgaining. When this is understood, it will
be seen why the present statutory vaite is the standard rate and why any new
statutory rate would, in ‘turn, become the new standard.

First, as I pointed out a moment ago, some 50,000 licenses may be
granted in a representative year. It is simpiy not feasible for publishing
coxpanies and recording companies to‘bargain together for each of these many,
uany ..censes. ‘A major recording f£irm may obtain, -and a major ‘publisning

company may grant, a Score Or more licenses on a working day. As a practical

matter, there must ‘be, and there is, some administrative mechanism for handling

this problem. And that mechanism is based on standard contracts that incor-
.porate standard cond:.tmns under which licenses are granted and standard
rates which, together with standard variations, account for practically all
rates, with only a few exceptions, These standard, prevailing rates are ‘not
"bargained'*. Only very seldom, as I showed ten years ago and as I shall
show again, are unusual arrangements "bargained" out and entered into.

Any "other procedure would simply be impractical.
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In passing, let me point out very briefly-a s;urce of semantic con~
fusion-as to the process of what is sometimes called “negotiation" of
license rates for use of‘copyright'music in mechanical reproduction. In
tpeory, there are two avenues to‘obtaininé a license: ei;her through the
route of "negstiation" or through the "compulsory" route. 'ﬁiccording to
the théory of the copyright law, a person wanting to Lse a tune in
-mechanical reproduction of music can try to "negotiate" a license from
the copyright owner. Then, if a copyright owner is uncooperative or in-
tractable, any party wanting to-record a tune that has once been recorded
nay simpfy‘go ahead. and.do so and pay royalties at the compulsory statutory
rate of 2¢ under conditions and procedures prescribed by ‘the Register of
Copyrights. ‘In fact, the administrative and procedural mechanics of the
cogéulsogz route are cumbersome for all parties, .and are.only very
rarely used. Instcad, publishing companies have set up routine procedurés-
for goéing the route of "negotiation'. By definition and usage in the trade,
‘any license that is issued under any procedure other than the "compulsory"
provision is said to be *negotiated", even if -~.and:this, is crucial to
understanding how the industry works - the license is actuulfy issued under
the most routine, the most automstic procedure, Tens of thousands of
licenses are.issued every year absolutely routinely, absolutely automati-

_‘cally,s'fknd because they are not issued under the “compulsory" procedurc
thoy are -- by definition -- 'negotiated". The fact that they are thus
* labeled in the trade should not mislead one to suppose for a moment that

they were in an real sense haggled over.or "bargained for".

This leads us to the second point in understanding why any new proposed
statutory rate would, in turn, become the standard rate.

8In fact, many -~ probably most -~ licenses are appiied for and granted in
this routine fashion after the fact of recording, not before, as one would

expect if there were any real negotiation.
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A majority of copyright‘ licenses are, and have been for many years
granted through 2 single, common agency of the music publishing companies -~
the so-called "Harry Fox Office”. .This agency has béen owned since 1969 by
the National Music Publishers' Association. This agency is the commonly and
geneérally used instrumentality where licensas are routinely and, for prac-
tical purposes, well-nigh autoﬁ:aticauy_iswed on behalf of copyright
owners 28 that is to say, ''negotiated”. When a record producer wants to
use.a tune, he fills out a standard license form indicating his .intentions
and sends it to the Harry Fox Office. "He does not wait to receive some form
granting permission; that is unnecessary. He obtains permission through
filling out and filing the contract form, and proceeds to iake his recording
automatically. Later, the Harry Fox Office will issue to the recording firm
a standard contract, specifying the stzndard conditions, standard rates, or
standard variations therefrom, under which the license is granted, The
recording firm later sends the royalties due upon the license to the Harry
Fox Office which remits payments to jthe copyright owner or owners of the
tune licensed.”

There appear to be a few pub'l.i]éhing companies that now do not use the
Harry ‘Fox Office to issue licenses and collect royalties and monitor payments.
More important, publishing companies and recording companies sometimes go
around the Office when they are under common ownership. So alsu, sometimes,

. do artist-composers own the whole or a share of copyrights to music they )
are performing on a record; the record company generally pays royalties to
them directly in such cases. .

-

Nevertheless, the fact, alone, of the existence and use of common license-
issuing and royalty-collection and monitoring agenci=s, as I pointed’ out 10
years ago, could be a sufficiently important factor in industry practice to
establish, at véry least, a strong “pattern" in ;o'ntrac't forms used and o
license. royalties charged.

There is a third reason why there is not, and will not be, as argued.by
publishing interests, bargaining accordihg to the-relative strengths of the.

- - | . to.

Often, tunes are subject to fractional ownership intérests. In such in-
stance, a separate payment is remitted to each owner for his share of the
Toyalty payment due on the particular license.
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ptrties. As I pointed out 10 years ago, some n.xight question the legality of

a situatién in which a publishing company accepted royalty rates not regularly
nade available-by it to all record companies on a nc;n-discriminatory basis,

or in-which a recording company pays rates not regulariy paid by it on a non-
discriminatory basic- to all publis};ing .companies. ‘It might be argued that
paylent and’receipt of different royalsy rates crrived at, case by case, on

the basis of "relative bargaining positions of the parties would undermine

the intent of Congress to make copyright music available to all and to prevent
more powerful qompanies -- whether publishing companies or recording companies,--
from achieving monopoly positions.

Let us turn now to a re-iexamiﬁ‘atibn of the merits of the urgument of pub-
lishing companies that raising the statutory rate would "merely* raise the
ceiling below which, or up to which, publishing companies and racording com-
pinies would "bargain according to their relative strengths'. We have just
examined in great detail a large sample of records issued reéently by two record-
ing companies. In mid-December, 1974, we asked two large record companies,
one t;;eing' among the four largest firms in the industry and the other among the
next f,ou‘r, to cooperaté with us in the preparation of an extensive copyright
royalty analysis. We asked them to provide us with mechanical rates agreed
to be paid on licenses for all tunes included on all records vhich they had
released in 1974 up to that time. Onc of these companies, which updated its
files only on a quarterly basis, supplied us with information on all of its
releases for the first three quarters, or 9 months: of 1974; the other provided
us with informatcion for all 1974 releasss through the end c:f November.. These
data, covering the roydlties paid for all of the copyrights on all of the
records released by the two record compinies in those periods, forned the
basis for our analysis. To give some idea of the size of the two companies
who provided -the data, it is estimated that in 1974 they had record sales
(a0t including tepes) on the order of 50 million records. °

The data are in two parts. The first part covers records distributed
through the trade and the second consists of records distributed only
through record clubs, or as premiums through non-music channels. Each part
will be analyzed separately. First it is necessary to distinguish among
thrée broad classes of these records released through the trade:
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a) "Singles", that is, 45 RPM records, usually with 2 tunes, one on
each-side;

b) ‘&’gular Price LP albums of popular or classical music, usually
with multiple tunes or "bands" on both sides of a long playing
record or records; and

. -
¢) Other LP albums issued for budget priced distribution -- as, for
) _example, Teissues of older records under "budget" labels.

In Exhibit 16, the data relate to th;: numbers of separate tunes included
on each of the three types of records, classified by the level of the mechani-
cal royalty rate to be paid for each copyright. The éxhibit covers data on
1,723 separate tunes: 324 on "Singles"; 1,219 on "Regulér Price' LP albums;
and 180 licenses on tunes on "Budget" albums.”

' Also, on'é should note that no royalty was paid on many tunes. In .
practically all of these cases, the tunes are in the public domain, and
of course, no royality is required of the record company: These tunes are,
primarily, classical music. In a .few cases, the company providing the data
acted only as the distributor of the record released. The licenss fee or
fees, if any, in these instances would have been paid by the 'i.ndependent
record producer or other party for whom the record (company was acting as dis-
tributor. The numbefs .of tunes on which no royalty was paid are shown in the
lower section of the table.

.

The distribution patterns of royalty levels vary markedly among the
three types of records: '

1. 'For singles, the statutory rate of 2¢ was paid in 95.9% of the cases.
Only 4.1% of.the.rates were below 2¢. None were paid at more than 2¢. As a
generality, rates that are paid at more than 2¢ are paid in_ connection with

——
-

: .
Because of the marked differences amo i
on Singles, Regular Price, albums ana Jlugdgtglte atlhol;fmesP xitt'ntee ?\?ez?a%.f apt"aet'.st:é’xén1 %f
rates paid on all licenses will be affected greatly by the relative numbers
of licenses paid on the three types of records, Although we have no ques-
tion as to ‘the representativeness of ‘the rate levels paid for each class
of .record, we do not know whether or not the proportions of the three
types of records in our sample are representative of the whole universe

o¥ records released by the recording industry. For example, some com-
panies do not issue "Budget" records. For this reason, we have not shown
an overall percentage distribution paid for all licenses in the "Total"
column for all types of records,
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Exhibit 16

‘DISTRIBUTION OF ROYALTY RATES PAID ON COPYRIGHTS,
. .y,
BY TYPE OF RECORD, ON REGULAR PRICE AND BUDGET-LABEL RECORDS
RELEASED TO THE TRADE BY '2 COMPANIES IN 1974 PERIODS

T ‘ Number of Licenses
Level of Royalty singlgz‘s :Reiglﬂbmcq‘ BUdf:tA;‘;::: - Total?
2¢ ~ : \ :
(Statutory rate) =302 ! 848 61 . 1,211
95.9% a1, 1% 33,08
Over 2¢ 0 74 o - 74
o/ iy 0.0 7z | 0.0 .
Subiotal, 302 e "61 1;285
2¢ or more 95.9% |  e8.2% 33.9%
 Under 2¢ 13 124 19 256 |
(2;;:‘1’:;‘;:“) 4.1% 12.8% 661" A
y» Licenses, (with 315 1,046 180 1,541
royalties) 100, 0% 100. 0% 100,08
No royalty 9 173 o ) 182
Total 324 1,219 180 . 1,723

*poes not include.15 tunes individually licensed in the 1974 period, but

where the. entire record was not released in the period. These'15 tunes
include 5 on Singles at 2¢, 4 on regular price LP's at 2¢, 1 on a regular price
LP at more than 2¢, and 5 on regular price LP's with a fee. None of these
tunes were licensed at a discount.

. Note: Exhibits 17, 18-A, and 19 show the tune by tune royalties paid.for each
of the 1,541 paying licenses shown above, and will be found on’pages 67-80,
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o1

the renditions of tunes that run longer than 5 minutes. It is ‘difficult, if
not impossible, to get. more than Ssminutes of music on a 45 RPM single. For .
. that reason, no mechanical royalties above 2¢ are to be expected on such
récords. The patterh of royalties for singles,. th.er'efore, is clearly one
where the statutory rate is the established norm and where discounted foes
are truly exceptionazl. We shall return to the topic of discounted rates in
just a moment, ’ '

2. For Regular Price LP albums, the statutory rate is also the standard
practice. More than 80% of the licenses were at 2¢. In this type of
record, we do see some longer than average renditions. On’these LP's, alout
7% of the rates paid were above 2¢. The frequency .of rates below 2¢ is-
greater than for singles, and amounts to neariy 12% of all lzcenscs. These
rates will be analyzed in depth in just a poment.

3. FPor Budget LP alpums, the pattern is quite different. On these
recovds, discount rates are a previiling prac;:ice. On these albums, nearly
two-thirds of all the lic'enses' were at less than 2¢. About one-third of the
licanses were at the 2¢ statutory rate.

Having established the existence of these three patterns, we then set
out to ascertain the reasons for appearances of rates other than the 2¢
statutorv rate in each record category. Specifically, three types of dis-

ceunted rates appear in comcc..ion with Regular Price records:

1. "Artist Interest' - This sort of discounted rate occurs on both singles’
and albums when the performing artist has an interest in the copyriiht of the tunes.,

2. "Block,Discount” - This discount occurs when several tunes on an album
record-are owmed by & single holder.

3. 'Medley Discount" - This discounted:rate occurs when several tunes
are interwoven in a rendition, where a fragment of z tune is used in trans-
ition between two tunes, or in other instances, where a tune is used for only
a short duration. The extent of a medley discount in a particular instance
seens to be governed in part by the length of time the medley, theme, or
excerp.c is used.
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Because of the diffevences in rate patterns among the three types of
_records, which.was noted above, we prepared a separate tabulation for each
‘ type of record. Exhibit 17 covers the Singles; 18-A § B, the Regular Price

LP albums; and Exhibit 19 covers the Budget label albuas. )

Royalty Rates on Singles

As .regards "Singles", a cursory glance at Exhibit 17 is all that is
needed to show that the statutory rate is the standard rate for such records,
and that discounted rates are very rare. Of the 162 records covered, there-
were discounted rates on only 7 records, and as indicated above, the discounted
rates applied to 8n1y 13 licenses, only 4.3% of the total of 315 licensed
tunes. In each of these. 13 instances, the performing artist either owned or
had an ownership interest in the copyright of the tune.being performed, and
granted a flat mechanical rate for the entire record. -Of 'thess rates+discounted
because of artist ir;terest,’ll or 85% were at 1.50¢, and 2 or 15% were at 1.75¢.
The-one record with two rates st 1.75¢ suggests the possibility that real negotia-
tion as to royalty may-occasionally take place with singles. However, it is
more likely that the Tate arrived .at refletts other provisions in the contractual
arrangement.between artist and recording company in.addition to the “relative -
bargaining strengths" of the parties, Most of the "i_mrgaining" in these instances
seems to relate more to payments for-the artist's performance, or to the priée '
of the master tape which may be produced by the artist himself,*rather than to
the royalty rate paid on the copyright, as such.

In summary, 2¢ is "i_l_xg_ prevailing rate for singlés. Departures from that
rate represent standard, common recognizéd variations from that 2¢ standard. ‘

Royalty Rate;: on List Priced LP's

We now turn to' royalty rates paid on licenses for tunes on List Priced
LP albums.

. As shown in Exhibit 16, the sample included 168 such albums
°  carrying a total of 1,219 tunes. Of these, 173 tunes carried
no royalty rate, leaving 1,046 licensed tdx;es on which a royalty
' { rate was payable, Of these licensed tune's, ‘the statutory royalty
rate of 2¢ was puid in 848 instances or in 81.1% of the cases.
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e  0On.74 tunes or 7.1% of the instances, rates of more than.2¢ were
paid for tunes .of longer than average duration in. accordance with
standard practice. )

e  That leaves 124 licensed tunes, or 11.8% of the cases on which less
than a 2¢ royalty rate was paid. These occurred on only 17 of the
168 albums covered by the sample.

A detailed ‘look at these 124 exceptions reveals a great deal about how
the music publishing industry and the recording industry interface with each
other. ’

Exhibit 18-Ason p. 74 details all rates for dll Regular Price LP's in the
sample. The pat{em of discounted rates by level of rate and by reason for the
di'séount'_appears on the next page in Exhibit 18-B. Of the 124 rates payable at
less than 2¢, 56 were for tunes in which the performifig artist had an ownership
interest. Of these rates, SO were paid at 1.50¢. These rates are 3carcely
Tesults o'f “bargaining'. This rate of 1.50¢ represents 3/4 of the statutory

rate and is customary. in the industry, There remain 6 other rates of less

than 2¢ in which the artist had an interest. On one albua, d group of per-
forming artzsts was also the .composer and publi.sher of a block of 5 tunes and
this group granted only a 1/4¢ discount on the license covering these 5 tunes

on another album, arrangements were made with a single artist-composer cov?r-

ing the entire record of v tunes for an overall royalty rate of 22¢ for the
album. Two of the tunes were of longer than average duration and had rates
above 2¢, 7 were at the statutory rate of 2¢, and the 1 which was shorter than
average duration was allocated the res:.dual amount of the album rate, namely 1/2¢.

There were 40 rates of less than' 2¢ vhich represented "block discounts"
whicn are customarily paid when a record contains several tunes in which the
copyright is held by a single owner or group of owners. It is a form of quun=
tity-discount, generally recognized in the industry. Records containing such
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Exhibit 18-B
ANALYSIS OF ROYALTIES PAID AT LESS THAN 2¢
ON LICENSED TUNES ON REGULAR PRICE LP ALBUMS

Totals '1575¢ 1.50¢ 1.25¢ 1.00¢ .75¢ .50¢
Artist Interest
Discount 56 . 5 . 50 - - - 1
Biock Discount 40 10 12 - 8 10 -
Medley Discount 28 _2 _s - 12 3

TUTALS

—
»N
&
[
[l
(=)
~
o
~
Q
b
-]

|
I
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"blocks" of tunes are often recoxdings of works of a single well-known com-

poser.

These 40 block discount royalty rates were all for tunes on 4 reg-
ular LP albums:

In one aibum a publishing company granted a 1/4¢ discount on
a block of 10 tunes which it owned and which made up the entire
record, (#312.) )

"Another publishing company granted a 1/2¢ discount nex: tune

for a 12-tune record on which it owned the entire block of 12
tunes. (#349.)

»

Another record involved a cont.ract with a.film producbr and several
publishing companies for the film score involving a record of 14
tunes. One of these publishing companies granted a rate of 6¢

for a block of S tunes ~- 1 tune at 2¢ and 4 at 1¢. Another granted
a rate of 8¢ for a block of 5§ tunes -- 3 at 2¢ and 2 at 1¢. The
rates for the other 4 tunes of other owners were at the statutory
level. (#301.)

Finally, one publishing companyarranéed a set of rates for a 16~ -
tune.album, all tunes owned by it, on a volume basis. The album
rate for the first 50,000 records sold was 23¢, for_ the next 50,000
was 25¢, and for all sales above 100,000 was about 33¢ per album.
Four of the tunes were no longer than average and had royalty rates
greater than 2¢. All other tunes were of shorter than average dura-
tion and the block rates arrax_xged.wer'e 2 at 1¢, and 10 at 3/4¢ for

-the first:50,000 records sold. (#369.)

There were also 28 licensed tunes on 5 albums with royalty rates of less

than 2¢ on the basis of their being designated as "medley discounts''. Such
nedley discount rates occurred as follows:

On one album (#367) of 20 tunes there was a 6-selection medley
and a 2-selection medley. The first.medley ran for 3-1/2 minutes
with 5 tunes, each from a different publishing company at a 1/2¢
discount and the sixth involving a split .between two publishing

95.
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companiec at a 1/4¢ discount (one publishing company granted 1/2¢
but ‘the other refused to grant any discount). The second medley
ran for two minutes and 50 séconds with one publisher granting a
1¢ discount and the other insisting on the statutory rate.

e A.second album (#373) of 16 tunes had discounted rates of 1/2¢
for three transitional tunes of 5 seconds, 9 seconds, and 19 seconds
duration.

® A third album (Mf&) of 11 tunes with one longer than average had
a discount of 1¢ on a transitional tune of very short duration.

e The fourth album (#431) ofl 1S tunes had a 5-tune medley with all
tunes owned by the same publisher on which a n{edley rate of 3/4¢
pér tune was granted, '

o The fifth album (#354) of 21 tunes contained 2 medleys each of 7
tunes. All 7 tunes of the first medley which ran 4 minutes and
50 seconds were owned by the same publishing company which granted
a discount of 1¢ on each tune:. No two of the tunes of the segond
7-tune medley, which ran just over § minutes, were owi*d by a single
publisher. No discounts were granted on 3 of these tures, a 1¢ dis-
coun.t was-granted on another §-of these tunes, and a 1-1/4¢ discount
was granted on the seventh tune.

In these rates, certain practices are revealed that are more 0.' less
standard in the industry. They cover situations which we have designated
as artist-interest discounts, block discounts, and medley rliscountsl. Though
the amounts o_f c}iscounts granted in these instances are not unifoim, the
examples of real bargaining between the parties concerned are rare, becauss
the practices of.any one publisher are usually standardized.

In sum, we .ve lroked at I.!egula;' albums released over the bet-
ter part of & year by two well-known record makers and have found that the
Toyalty rates puid were the statutory rate or standard, uniformly available,
variations therefrom. .

57-798 O =76 - pt, 3-8
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Royalty Rates on Other Than Regular Price Records

We now turn to an examination of the royalty ‘rates paid on "Club" and
YBudget" albums sold by these two recording organizations in order to see
whether, in that part of their business, there is "bargaining" between
thex and publishing compaﬁies, case by case, on the strength of the;r'rely
ative positions. A "Club" record is one which is received periodically
at a reduced'price -- much as best-sellers-are distributed at reduced prices
through book clubs. “Budget' records include re-releases of once pop- .
ular tunes, re-makes of classical recordings, and the like, analagous to a
papertack version of a cloth-bound book.

Rates on ''Budget' Records

- It was noted above that the pattern of royalty rates for the 14
"Budget' albums as shown in Exhibit 19 is marked19 different from the
patterns for "Singles" and List Priced LP albums, For budget albums -~
those which will retail at less than $4 per disc -- most publishers offer
a discounted royalty rate for the use of their tunes. This would be the
expected pattern both because of the.pressure on producers to- keep each
element of costs as low as possible and because publishers and other copy-
right owners’ see opportunities to obtain incremental revenues which may
not be otherwise available. Because budget records often constitute reissues
under budget labels of tuhes produced at an earlier date on regularly priced
records, both producer and publisher may perceive an opportunity for addi-
tional revenue for a reissue of an older and popular, record at a budget
price. Publishing companies regularly grant discounted-royalty rates per
record for the chance to obtain these incremental revenues. Some publishers
grant such discounts on a blanket basis in a letter which covers a publisher's
entire catalog of tunes; other publishers do so on a record-by-record basis.

It is clear from the pattern of Exhibit 19, that with budget records,
disccunted rates are the norm rather than the exception. Actually it is sur-
prising that there are so many tunes licensed at the statutory rate. On only
2 of the 14 albums covered are there no discounted rates. For all 14 albums,
about a third of the licensed rates are at the statutory level; about two-
thirds of the rates are at discounted levels.
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There is some variety.among the discount levels as well. -Nearly half
of the discounted rates are at one—'hglf the statutory rate of 2¢, and addi-
tional significant percentages are at a 1/2¢ and 3/4¢ discount. This variety
is somewhat greater than that of a decade ago. It appears that ind_i'vi'dual
publishers are setting their own discoun; policies and no single pattern has
yet appeared. But it should be noted that even for such records.most publishers
continue to have standard discounts for their own tunes which are used in
budget albums. ’



ROYALTY DISTRIBUTICy OF TUNES ON RECORDS
RELEASED TO THE TRADE IN 1974-PERIOD
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Regular Price Singles" .

99

Record . >
[ Over 2¢ 2¢ 1,75¢ 1,50¢ 0¢.
101 : 2
102 2:
-103 2 i
104 - 2
105 . 2
106 2
107 2
108 1 1
109 2
110 2
111 2
112 2
113 : 2
114 2
115 2
116 1 1
117 2
118 z 2
119 2
120 2
121 2
122 2
123 2
124 2
125 2
126 2




1501

LALULL S LuviiLAltucy)

ROYALTY DISTRIBUTION OF TUNES ON RECGRDS
RELEASED-TO THE TRADE IN 1974 PERIOD

Regular, Price Singles*

100 -

Record .

[ “Qver 2¢ 2¢ 1.75¢ 1.50¢ 0¢
127 1 M
128 ‘2 :

129 2
130 7
131 2
132 i 1 1
- 133 2
134 1 1
135 2
136 2
137 2
138_ 2
139 2 -
140 2
_ 141 2
142 1 ' 1t
143 2
144 2 d -
145 2
146 2
147 2
148 2
ra
"149 2
) 150 - 2
151 2
|__152_ 2
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ROYALTY DISTRIBUTION OF TUNES ON RECORDS
RELFASED TO THE TRADE IN 1974. PERIOD

Regular Price Singles*

10l

Ret;ord . . “
£ Over 2¢l 2¢ | 1.75¢l 1.50¢ | 0¢

153 . 2 N ‘

154 2 _
155 —

156 - 2 _
1§7«' 2

158 - 2 i

155 13 : -

160 2 i

161 2 -

162 132

163 2

164 . 2

165 2 - - : —
166 -2 . Z
167 2

163 2t

169 2

170 2 - -

171 21

;

172 i 2

173 2

174 2

175 2

176 2 :

17/ 2

178 2
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ROYALTY DISTRIBUTION OF TUNES ON RECORDS
RELEASED TO Ti TRALE IN 1974 PERIOD

Regular Price Singles*

Re:ord Lover 2¢ 2¢ 1,75¢ | 1.50¢4 O¢ 4 ——
179 2 ‘
180 2 :

181 2 i g -
182 2
183 ] 2
184 2. :

185 2 - -

186 2
187 2
188 2
189 2
190 = :
101 2 -
192 2 - .
193 2 = -

194 2
195 2 N
195 2 -

197 2
158 z

199 2 )

200 2
201 2 :

; '
203 2 -
204 2




ROYALTY DISTRIBUTION OF TUNES ON RECORDS
RELEASED TO THE TRADE IN 1974 PERIOD

Regular Price Singles*

1504

. as oy

)

103

“Record
[ Over 2¢ 2¢ 1.75¢1 1.50¢ 0¢

208 2 o
206 . ~2

200 2

208 2 .

209 2
210 2

211 2

212 2

213 2

~ 214 2

215 2

216 2

212 2 b
218 2 -
219 2

220 2

221 2

222 2 -

223 : 2

224 2

2258 2

226 2

227 2

228' : 2

229 2

230
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ROYALTY DISTRIBUTION OF TlNES ON RECORDS
'RELEASED TO THE TRADE IN 1974 PERIOD °

Regular Price Singles*

104

) Record | " ) .
[} Cver 23‘ 2¢ 1.75¢ 1.50¢ 0¢
- 231 “ 2 ] .
232 - 2
233 2 .
e 234 2
_’tﬁ’, A
oy 235_ 2 i
236 2 :
- 75 _ 2
238 ‘ 2
239 2
_ 240 2_
241 2 -
242 2
243 2 .
744 2 -
245 2 _
246 2
247 2
- 243 2 -
243 2
252 2
- 351 2%
25’2 2
253 2 : :
» 254 . 2
) 2 2
286 2
«
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. FExhibit 17 (continued)

ROYALTY DISTRIBUTION OF TUNES (iN RECORDS
RELEASER TO THE TRADE IN 1974 PERIOD

Regular Price Singles*

.10s

Record .

* Over_2¢ 2¢ 1.75¢] 1.50¢ 0¢

257 2 :

758 2

259 2 ’

260 z

261 2 -
262 2
Total 0 ‘. 302 2 11 9

™

]

*Not_inel uding four records either released before 1974 or to be released later .

on which only one!of the tunes was licensed'in 1974 -- all at’ the statutory rate. .

1) Artist intezje 5¢t. . .

it
23
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-Exhibit 18-A - 106

ROYALTY DISTRIBUTION OF TUNES ON RECORDS‘BELEASI:D TO THE TRADE IN 1974 PERIOD
Regular Price LP Albums*

Record ~. o,
[ Ovérv2¢l 2.00¢| 1.75¢ | 1.50¢ | 1.25¢ | 1.00¢ .75 ¢ _.50¢ 0
301 3 _6°
/302 5 2 )
-303 _10 - -
304 - 12 ‘ :
305 3 I
306 8
307 10°
308 . 10
309 2 6 :
310 2 7 ol
31 2 1 ) :
312 102
313 12 : : : :
314 10 1 .
315 - 10
316 10
317 5. -
318 10 ’
318 Y 8
320 - 10
321 _7
2 2 " 3 —
323 10
324 11
325 10
3.26 10
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Exhibit 18:A (continued) 107
ROYALTY DISTRIBUTION OF TUMES ON RECJRDS RELEASED 70 THE TRADE IN 1974 PERIOD

Regular Piice LP Albums* iy
Record " .
1 Over 2¢ | 2.00 1.73;' 1.50¢ 1 1.25¢ 1 1.,00¢ ) _75¢ 50¢ 9
327 12°
28| : 10t
%5 1 ot T
330 1 s 5
331 1 8
332 10
333 9
334 - 10
338 1 9
336 10 :
337 i 10
338 10
7 - 5 ; .
340 10 — :
341 10
342 10
343 - 10 -
344 10 -
T 3 &t -
346 |10
347 i 10
4R 8
349 s |- 12%
350 : 10
351 10
352 10 _—
hikd 10 —
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Exhibit .ls-A (continued)

ROYALTY DISTRIBUTION OF TUNES ON RECORDS RELEASED TO THE TRADE IN 1974 PERIOD
Regular Price LP Albuns*

108

Record -

¢t fover 2¢ | 2.00¢ | 1.75¢ | 1.50¢ [1.25¢ |1.006 | .75¢ | .s0¢ 0
35 i0 10° 1

355 16
356 3 §

357 3 )

58 10

:

353 12 1.

360 10

{31 12
353 1 B

353 10

T i1

5 7 3

366 i1 ;
%7 2 M > —
58 % :
£ 3 7l I Tl

k90 73
T % 2 -

372 3 3 5

373 13 3}
9L j¥]

375 i

376 1 T

377 3

378 1z
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Exhibit 18-A (continued) 109
ROYALTY DISTRIBUTION UF TUNES UN REVORUS KELEASED TO THE TRADE IN 1974 PERIOD -
) ‘ . Regular Price LP Albums* i
Record . , - N
# Over 2¢ ! 2.00¢ | 1.75¢ 1.50¢ 1.254 1.00¢ it S0¢ 0
379 1 1 .
380 12
381 12 -
382 1 10
383 1;
384 3 4
v
385 1 1 9
386 (3 5
387 8
388 1 4 s
389 4
390 yi
391 2 8 .
392 [ »
393 9 1
394 9 - 3
395 1 1 11
396 3 1 hd
397 1 8 1
398 4
399 3
400 8
401 5
402 . 1 4
403 6
404 1

408
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Exhibit 18-A (continued) Lo

‘" .

ROYALTY DISTRIBUTION OF TUNES ON-RECORDS RELEASED TO THE TRADE IN 1974 PERIOD
Regufar Price LP Albums*

Record ]
|

over 2¢] 2.00¢{ 1.75¢ | 1.50¢ | 1.25¢ | 1.00¢ { .75¢ | 506 ! 0
306 ; {__1
407 . ] 1**
408 - 1%
409 1
310 - 1
311 : 2
212 10
313 1 1 4
I5Y) 5
a1s 10
16 2 3
417 2
318 1 9 ' AT :
419 } - : 2
370 1

[¥3 3
732 : i
Ve — : 1
a4 : . 1
425 - 1
T — s
437 12

428 10 :

429 1 7 - 12
330 8 2

" a31 10 5.
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Exhibit 18-A (continued) 11
ROYALTY DISTRIBUTION OF TUNES ON Ri;.CORDS RELEASED TO THE TRADE IN 1974 PERIOD
Regular Price LP Albums*
’ Record N |
[ Over 2¢ 2.00¢ | 1,75¢ 1.50¢ 1.25¢ 1.00¢ 256 .5(1;_T 0 -

- 432 2 1

R 433 3

434 3 - 5

- '435 4 3 2

~436 2

N

437 1

438 1

4359 2

440 L

341 - 1

442 1

~ 343 1
344 -1**
445 1%

- 446 1

447 1 L

448 1

- 449 ) 1

a0 . 1

_ 351 L2

- 453 - 2
5L 12
454 17
Z 4ss, 12

. 454 1 1

- 457 1
- I A58 122
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Exhibit 18-A (continued) 112
- ROYALTY DISTRIBUTION OF TUNES ON RECORDS. RELEASED TO THE TRADE IN 1974 PERIID
) Regular Price LP Albums* ’
w Record ~ . g B
' Over 2¢ | 2.v0¢ | 1.75¢ } 1,50¢ | 1.25¢ I 1 0pe 1 -75¢ | .50¢ 0
I 459 1
460, 1
461 1
* 1
462 : . 1
463 - - . 1
464 1
465 - 1
466 1
467 1
468 1
- 74 848 17 67 0 20 16 4 173
- .
Not insluding eight records either released bafore_l,';)ujx to!be reledsad lated on
| the timas_eas licdensed in!1974.  No_suck tuhe was lilcensed af .
- a_discounted royalty rate :
1)__Artist interest discount
2) _Btock discount!

3)__Medley discoung w

** Records] #407, 408, 409, And 410 and #422,493,424, apd 425 arfe four récord

albums [-#453, 454,455, add #460, 461, and 462 and 463 are 3 irecord albums,

and #444, 445, #458, 459/and #463 and 464 are 2 record albums. Eachjrecord

in such albums Has been 3hown separately apd counted separately.

|

1Al

57-788 O - 76 = pt.3 = 9
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Ixhibit 19 113
ROYALTY DISTRIBUTION OF TUNES ON RECORDS 'RELEASED TO THE ‘TRADS IN 1974 PERIO0
' ) Budget Albuws =~ o -
Albus # | Over 2¢| 2.00¢ | 1.75¢ | 1.50¢| 1.25¢! 1.00¢; Other
$01 _ 9
$02 - 9
: - [ e 53
503 1428 .54
. 0160
504 ) ; - 10t
505 8: 1
506 v 3 2 1 3
507, 1 1 4 1 1
SO8 : 9
S09 1 i ~ 8 '
510 . 12°
S11 [ : (] - 6
512 9 1 4 1 : 2 =
513 3 1 3 ) 5
5 = e
Total 0 61 3 25 21 56 14
*Total royalty rate for the & sat at 64 and dhvolved tuo-medie)
dimt_l_mmg block discount d -
oA L aord_set ferzilingl for $7 WMM‘“‘,& 20—
grant b ounts, sspecially on the shortsr-duration—tunos
)__Artist iLt;zmldhnmt - -
)Y Block discount
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Rates on “Club" Records

Finally, there is the second category of non-regular price albuxs which -
are sold either to record clubs or to non-music organizations for use as premiums,
and which'provide additional opportunities for incremental revenues to copy-
right owners. In the 1974 periods the't,wo record companies released 98 of
these so-called "Club albums", sll at lower than regular prices. These S8
Alburs contained 1,052 licensed tunes.” For these club album tunes, a standerd

pattern of discounts is very apparent. In 948 or 90.1% of the licensed tunes,

the royalty rate is 75% of the regul ommer &

89 instances, 7.4% of the total, no discount at all occurs from the regular
commercial rate for the tuns. In only 15 instances did discounts of other
than the standard 25% occur.

" It should be noted that the regular commercial rate from which the club
rate is calculated is not always 2¢. It is 2¢ for more than 80% of *he t'unes,
but in the remaining cases the vegular rate is either above or below 2¢. The
pattern of the discounts from the regular rate is set forth, record by’
rocord, in Exhibit 20, on pages 8?-83.

Three other characteristics of the ratc paftern can be cited.

° First, in all cases where the regular rate was zrea;er
than 2¢, the club rate was 75% of the commercial rate.

@  Second, in 820 of the 841 instances where the ccmercial
rate was.2¢, the discount was exactly 25%.. Of the other
21 cases, no discount was granted on 17 tunes, and a éot
discount was granted on the oéher 4 tunes.

e Thivd, vhere the regular commercial rate was less than
2¢, there tended to be less than the stan.da_r'd‘ 25%°di jcount
from the commercial rate. For example, of the 52 instances
where the commercial rate was 1¢, only 5 tunes were granted
the special 25% club discount; there was no club discount
granted for the other 47 tunes. )

-This concludes the presentation of rate data. -
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Exhibit 20

CLUB RECORDS

Royalty Rates As Compared To Regular Commission Rates
On Records Released in 1974 Period

115

Album ° :l.'g;-gg Rates Rates at Other Than 75%
1 Licen at 75% { "2¢-2¢ 2¢-1¢ ,1.75-1.51.5-1.5 : 1¢-1¢ | Other
601 14 14 -
602 13 13
. 603 9 -8 . 1
604 18 1 o 6
605 0 [)] . <
606 10 [ B
607 10 [
608 11 _11 -
609 12 11 1
610 ‘10 ~ 10 o
611 .12 12
612 10 10
613 10 4 10 T T- ’
614 8 8
615 10~ 10 . . -
6lo 10 10 - s —
617 8 8 o
618 10 10 -
619 10 10 o
620 9. ) - _
621 10 10 -
622 P12 .12
623 10 0 .
624 10 @ 0
625 10 1 0 ] .
626 S 41 1
627 10 9 1
628 9 9
629 S S o x N
630 10 10
631 11 11 - .
632 10 10
533 10 10 .
634 10 0 10
635 10 10 . g :
636 9 8 . 1
6 10 10
638 9 8 1
639 10 S 5
640 10 6 4
641 10 10
642 10 9 1
643 10 10
644 10 10
645 10 10
646 0 10
47 | 0 9 1
648" 10 10
49 8- 8
650 15 14 1
651 10 10
652 10 10
653 2] 8 2 10 1
654 12 12

1]
See footnote on the next page.
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Exhihit 20 (continued)

. "CLUB RECUKUS. 16
Royalty Rates As Compared To Regular Commission Rates
On Records Released in 1974 Period
(continued) .
N Altum Tl Rates i Rates at Other Than 75% |
- # Lig;nie‘g)__a“75$ c¢=-2¢ Ze=1¢"11.75-1.5 " 1.5-1.5 16-_1_f Other _ .
655 6 6 _
656 : 9 9 ' N
657 7 7. .
658 12 12 .
- 659 111 i »
660 13 1] 1 1
661 7 7 B
662 1 )
663 12 © 12
664 , 2 2
665 | S 5 |
666 1 10 3 ] 7
667 N 6 1 6
668 ) 2 2
669 i 30 ' 29 1
670 ] 6 ! [}
! 671 1 10 10
672 1 8 1 0 3 S
673 g ! 2 1 5 1
674 12 ' 11 | 1
675 11 1 11 i 5
- 676 12 121
677 v 10 ¢ 10 ¥
} 678 10 | 9 1
679 g | 8 . -
680 24 7 24 .
681 29 14 5 9 )]
- 682 1 1
683 9 9
684 13 13
685 11 11
686 16 1V 16
687 16 S il
i 688 6 3 .
i 689 8 8
690 21 21 .
691 12 11 1 -
692 12 12
693 20 18 2
- 694 . 6 6
695 20 20
696 20 20
657 19 19
Total 11,052 | 9a8 17 3 ] 25 A7 7
Y
“The first rate of cach pair is th 3..10351l.a_!:_Qomission..ratLﬂnd._th.e..S econd___ |
—_— .___is._shulclub_é.lht AYALC..
- \
— !
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Conclusion

To sum ui): ¥e have looked at over 1,300 tunes licensed for regular price
vecords released to the trade by 2 prominent record companies over the better
part of 1974 and more than 1,200 other licensed tunes.on budget albums, all
-as set forth in Exhibit 21. From this exhibit we see the following:

® = More than 99% of all licénsed royalty rates were at the
statutory rate or at generally available, standard
variations therefrom. Only 15 rates or 0.6% of those
licensed have been characterized as other than standard
variations from the statutory rate.

.o For regular price singles, the 2¢ statutory rate is
essentially the rate.

[ For regular price LP albums, .the 2¢ statutory rate was
payable for more than 80% of the licensed tunes, and the
rates above and below 2¢ represented generally available
standard variants from the statutory rate.

. For other than regular price records, ix;cluding both budget
label product released to the trade and '"Club" recorés,
royalty rates below 2¢ are the norm and all but a few rates
are at standard variations from the regular commercial
rates,

In short, just as we showed 10 years ago, the statutory rate of 2¢
and standard, generally available, non-discriminatory variacions therefrom
aczount for the overvhelning bulk of all rates paid (exclusive of public
domain material). The statutory rate, flatly contrary to the argu-ent,s‘
of the 'publis’ning companies, is not '"merely a ceiling". The statutory rate
and standard varietions are overwhellingyz‘y the norm, There is not, and
has not been zny significant amount of "bargaining" or real negotiation
sbout these rates, Nor would- there be in the future under any higher rate.
Any statutory rate would become the norm, The outcome and the effects of
a higher rate can be forescast with confidence.
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Exhibit 21
{.ﬁ DISTRIBUTION OF MECHANICAL ROYALTY RATES PAID ON COPYRIGHTS
) 3Y TYPE OF RECORD
ON ALL RECORDS RELEASLD BY 2 COMPANIES '!'N 19]4 PERIODS
Regular Price Records . Budget and Club, ALl
p . Records
A1;ums Singles | Total § Budget Club | Total
Total N
' “Licensed Rates 1046 315 | 13¢ 10 | 1082 1232 2593
2¢ Rate . 848 302 1150 61 17 78 1228
Above 2¢ 74 0 74 0 30 30 + 104
Below 2% 124 13 137 119 “1005 1124 1261
< Y .
Types of Rates *
Below 2¢¢ .
Artist Interest 56 13 69 10 - 10 79
Discount .
Block Discount 40 0 40 20 - 29 60
Medley Discount 28 0 28 - - - 28
Budget and Club - - -~ 75 . 998 1073 1073
viscount , .
Other Than Standard 0 0 0 14. 7 21 21

Variations®

Y
3

pates. other than standard 4¢ or ¢ intervals or percentage thereof.

Source: Twoe major record companics having an estimated unit sales volume in 1974
of 50 million records.
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PREFACE

This Technical Appendix explains, supports.and amplifies

the data contained in the "Statement on Sec. 115 of H.R. 2223
of John Desrond Glover, Director, Cambridge Research Institute'
befors the Subcommittee on.Courts, Civil Liberties, and the
Administration of Justrice of the Committee on the Judiciary,
U.S. House of Representatives, September 11, 1975. The state-
ment was based upon a study of economic effects of proposed
change§ in provisions of the copyright law relating to the

licensing of copyrighted music for recordings. This was the \
' second such study conducted in ten years.

The material that follows is organized into two main
-sections. The first section supports exhibits in the Summary
Statement (pages 1 to 31 herein) presented orally by Dr, Glover
to the Subcommittee. References are provided to specific
sections of the full statement which explain the conclusions
stated in the Summary exhibits. The second section supports
.exhibits in the full statement, as needed,
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SUMMARY EXHIBITS

For data supporting material in the "Summary Statement', see the appropri-
ate sections in the full statement (pp. 33-118) and in this Technical Appendix.

Exhibit A -- No Economic Justification for an Increase

This exhibit summarizes the conclusiops of the full statement. The basis
for the finding that copyright owners' income has outpaced inflaéion is pfo-
vided in Section I.B. of the full statement, pp. 37 to 43. The impacts’of an
increased statutory rate are spelled out in Section II.A, to II.D. of the full
statement, pp. 56 to 81.

Exhibit B -- Price Per Tune is Down; Copyright Owners' Share is Up

This conclusion is based on Exhibit 1, p. 36. It should be noted that
the price per tunz received by 1ecord companies has declined in current
dollars since 1909, even though today's product is far superior in quality.

Exhibit C -- Mechanical Roialties Have More Than Douoled

The data in this exhibit are based upon Exhibit 3 in the main report,
P. 39. The source of the figures is CRI's financial survey of recording
compaﬁies, which is explained in detail later in this appendix under '"Exhibit
.SII .

Exhibit D -- Mechanical Royalties Qutpace Inflation and
Median Fanily Income, 1963-1973

These Jata a.e also based on Exhibit 3 in the main report, p. 39. Data
pertaining to the Consumer Price Index and Median Family Income are from the
Statistical Abstract of the United States. ’ )

Exhibit E -- Mechanical Royalties Paid Per Released 1u.e
Qutpace Inflation and Median Family Income, 19863-1972

These data are based upon the analysis in Exhibit 4 of the main report,

p. 43. The assumptions behind the exhibit .are discussed later in this technical
“appendix under “Exhibit 4",
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Exhibit F.~- Payments to Copyright Owners Would Go Up $47 Million

The finding is explained on pages 56-60; the underlying data are to be found
in Exhibits 6 and 7, which are discussed in-this appéndix. Suffice it to say here
that the §47 million figure does not assume that all licenses would be paid at
3&. It is ‘based on the study finding that the existing rate structure, with
standard discounts off the statutory. rate, would prevail -- but at a higher
plateau for all rates. This study finding is explained in Section I1.E. of the
full statement. )

Note that the increase in mechanical royalties paid would be more than the
simple S0% achieved by raising the rate from 2¢ to 3¢ because of the effect of
the proposed playing time provision in Sec. 115 of H.R. 2223, (See Exhibit 6.)

Exhibit G -- Annual Cost to Consumers Could Go Up By $100 Million

Calculation of the increase -- more precisely $97.6 million -~ is shown
in Exhibit 10, page 67. Note that the increase to Consumers is considerably
more than the $47 million increase to recording companies. The logic for this
is explained in this Technical Appendix undexr Exhibit 9.

Exhibit H ~-- Breakeven Point Higher Than Ever

These data come directly from Exhibit 13 of the main written report, p. 74.
The source of that exhibit, a study conducted ty Cambridge Research Institute
in 1972, is discussed ‘ater in this appendix under "Exhibit 13",

Exhibit I -~ Rates Paid are Statuioty Rate and Standard Variations

These percentages are computed directly from Exhibit 21, p. 118, which is
discussed in full later .in this Technical Appendix.

Exhibit J ~- In 1974 as in 1963 Tunes Were
Licensed at 2¢ or Standard Variations

The right-hand side of this exhibit is computed from' Exhibit 21, p. 118,
There, .it will be seen that 21 of the 2,593 tunes studies which had paying
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licenses, were paid at rates other than standerd variations. This amounts to
0.8% of the tunes sampled.

The left-hand side of Exhibit J'is taken from the 1965 Statement of John
Deswond Glover on H.R. 4347 Section 113 (c) (2).

Exhibit K -- No Economic Justificdtion for an Increase

This exhibit restates the conclusions of Exhibit A.

* * *

This concludes the section of the Technical Appendix covering the Summary
exhibits.
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FULL STATEMENT EXHIBITS

This section of the Technical Appendix documents in detail the sources.
and methodology for the exhibits in the full statement, pp. 33-118,

Exi\ibit 1 -- STATUTORY -LICENSE ROYALTIES AND RECORD
‘ COMPANY PRICES: 1909 vs. 1974

Sources for the price information .cipcd in the exhibit are given in
the footnotes to the exhibit. The financial survey cited in footnote ‘b
is explained in detail later in this appendix under "Exhibit 5%,

Exhibits 2 & 3 -- INCOME TO COPYRIGHT OWNERS FROM
v RECORDINGS, 1973 vs. 1963

The data relating to mechanical royalties are explained in the “Sources"
section at the bottom of Exhibit 3. The two CRI surveys that provided raw
data are briefly described in.footnote "a" of Exhibit 3, and are aore completely
discussed later in this appendix under "Exhibit S".

" Copyright owners' performaince fee income from recordings wis estimated as
follows: ) .

e Of 337:5 million (FCC figures) in Twsic license fees paid by- -
radio stations and networks to copyright owners in‘ 1973, 90%
or $33.8 million was estimated to be attributable to commercially
produced sound recordings;

. & Of $47.8 million (FCC figures) in music license fees paid by TV
stations and networks in 1923 to copyright owners, 10% or $4.8
million was conservatively estimated tobe due to the use of
sound recordings;

& Of $19.4-million in ASCAP receipts in-1973 'due to nonbroadcast °
general and background music, live symphonic and concert music,
and royalties from foreign societies, 20% or $3.9 million was
estimated to be due to commercially producéd recordings;

o Finally, it was estimated that BMI and SESAC together also were
accountable for about half of the ASCAP total for background
msic :lt} 1973, or asout $1.9 million.
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These estimates sum to $44.4 million in copyright owners' income from
performance fees attributable to scund recordings, an increase of 283% vver
the level of 1963, as reported in the 1965 Gloveér Statement.

In terms of the estimated mechanicil royalties, it will be noted in
footnotes "a'" and "b' of Exhibit 3 that there are two estimates provided. ’
The footnotes indicate that the two estimates are from different surveys,
and it explains our rules for the use of each. The lower estimate ($77
million in 1973 and $79 million in 1974) is from a lengthy financial survey

which was firut conducted by CRI in 1973 and later updated in 1974 and 1975.

It is discussed in detail below under the notes to Exhibit 5. The higher
estimate is from a short, special 34-company survey which CRI conducted in
1975 in order to obtain the most recent information on mechanical royalties
paid. ‘It was conducted as follows:

'A two-question survey was sent to 96 record companies

in early 1975. The companies comprised all those member
firms of the Recording Industry Association of America
plus an approximately equal number of presumed prospective
members. Thirty-four companies responded. Those who did
not respond did so for a variety of reasons -- some were
‘no longer in business, others had merged or had been
acquired, and many were inactive and had no sales during
the period. When compared with RIAA industry sales esti-
mates, it appeared that the 34 respondents represented
close to 98% of industry sales‘-- and hence, mechanical
royalties paid. Thus the figure of $83 million for
mechanical royalties paid in 1974 is a highly reliable
number.

On the next four pages following, the memorandum introducifig the short
survey, the one-page questionnaire, the names of the respondent firms, and
the raw survey results are provided. '

127
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MEMORANDUM
Pecember 2,:1974
TO: Record Companies
FROM: Cambridge Research Institute, Cambridge,. Massachusetts

Telephone: (617) 492-3800

SUBJECT: 1973 and 1974 Statistics on Mechanical Fees Paid by the
U.S. Record Industry

During recent Senate hearings on the Copyright Revision Bill,
questions were raised about the total amount of inechanical fees paid
by the record industry. In order to illustrate the severe impact on
the record industry of raising mechanical fees from 2¢ (under existing
copyright law) to 3¢ (under the copyright bill passed by the Senate'in
September 1974), there is an urgent need to collect statistics on the
mechanical fees paid by as many record companies as possible,

Could you, therefore, please fill in the attached questionnaite and

return it by January 15,

The following procedure has been established so your company's

financial data will be handled in a confidential manner:

e After you have completed the enclosed form keep one copy
for your files and send one copy to the CPA firm of
J. K. Lasser & Company, 666 Fifth Avenue, New York,
New- York 10019, (You may use the preaddressed envelope
that is enclosed.,}

o As you will notice, your' forms have been pre-coded with
a company number known only to Cambridge Research
Institute. The CPA firm of J. K, Lasser & Company will
notknow the name of your company. In this way, your
company's name will not be associated with your financial
data.

‘e The financial data you send to the accountants will be
combined with data from other firms, which will prevent
disclosure of individual company information. Your
reporting forms will be destroyed.

57786 O =76 - pt, 3 - 10
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_ RIAA SURVEY OF MECHANICAL FEES 128
PAID BY RECORD COMPANIES IN 1973 AND 1974
Send form to: Questions may be referred to: Company
Mas. Millicent Hauser Mrs, Carol Cerf Code Numkter
J.K, Lasser & Co, Cambridge Research Institute
. 666 Fifth Avenue Telephone {617) 492-3800
New York, N. Y. 10019 Cambridge, Mass,

Only financial statistics on record and tape operations in the
TInited States should be supplied.

(in $1,000's)

Jan-June July-Dec, Jan.-June July-Dec.
1973 1973 1974 1974%

Net Sales of Records and Taypes .

{All domestic and export sales
to retail or wholesale organiza-
tions, including sales to but not
by record clubs, and including
sales through any wholly owned
sales subsidiary. From gross
sales,should be deducted returns,
exchanges, allowances, cash
discounts, state éxcise taxes,
and bad debte, including bad
debts arising from record club
operation, )

Mechanical Fees

(All mechanical fees paid to
music copyright holders
either directly or through
agents, )

* These figures can be estimates if necessary, but please indicate if they are,

PLEASE MAIL THIS INFORMATION BY JANUARY 15, 1975,
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Record Companies Which Responded to the Questionnaire Entitled

"RIAA SURVEY OF MECHANICAL FEES
PAID BY RECORD COMPANIES IN 1973 and 1974"

ABC/Dunhill Records
Alshire Internztional, Inc.
A & M Records, Inc,
Ansonia Records

Arista Records

ftlantic, Recording Corp.
Bee Gee Records
Buddah Records

Capitol Records, Inc.
Challenge Records

Cinnimon, ¢/o Goldband Records
Columbia/Records Group
‘Disneyland/Vista Records
Elektra/Asylum/Nonesuch Records
GNP Crescendo Records

GRT Corporation

Hickory Récords, Inc.
Icka-Delick-Music & Records Corp.
‘London Records ’

Longines- Symphonette Recording Society

MCA Records, Inc.

Mill City Records
Nashhoro Records
Phonogram, Inc,

Pickwick International, Inc,

Polydor, Inc.

RCA Records

Savoy Records, Inc,
Susgex Records

20th Century Records

United Artists Music & Records Group, Inc.
Thomas J. Valentino, Inc.

Warner Bros. Records

Word Records
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RESULTS .
1
. RIAA SURVEY OF MECHANICAL FEES 31
PAID BY RECORD COMPANIES IN 1973 AND 1974
Send form to: Question's may be referred to: Company

Ms, Millicent Hauser Mrs, Carol Cerf Code Number

J.K. Lasser & Co. Cambridge Research Institute’ .

666 Fifth Avenue Telephone {617) 492-3800

New York, N. Y. 10019 Cambridge, Mass,

Only financial statistics on record and tape operations in the
United States should be supplied.,

(in $1, 000's)
Jan-June  July-Dec, Jan,-June July-Dec.
1973 1973 1974 1974%

Net Sales of Records and Tavpes 503.0- 482.6 §35.6 580.0

(A1l domestic and export sales
to retail or wholesale organiza-
tions, including sales to but not
by record clubs, and including
sales through any whelly owned
sales subsidiary. I'~om gross
sales,should ve «deducted returns,
exchanges, allcwances, cash
discounts, stat:: excise taxes,
and bad debts, including bad
debts arising from record club
operation. )

Mechanical Fees o396 40.8 41.3 42.2

{All mechanical fees paid to
mnsic copyright holders
either directly or through
agents. )

* 'i'hese figures can be estimates if necessary, but please indicate if they are,

PLEASE MAIL THIS INFORMATION BY JANUARY 15, 1975.‘
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Exhibit 4 -- STATUTORY MECHANICAL ROYALTIES PAID PER RELEASE
OF RECORD TUNES: 1963 vs. 1972.

Exhibit 4 represents an attempt to estimaté the mechanical royalties
which one release of 2 typical tune will éather in a year's time. It taukes
the total éun of mechanical payments in each of the comparison years and
divides the sum by total tunes released as reported by Billboard. Such an
estimate ignores royalties paid on tunes released in previous years. How-
ever, RIAA studies show that the vast’'majority of record sales are of
records which have bazn on the market for 90.days or less; consequently,
the vast majority of mechanical royalties are paid on recent releases,
Furthiermore, the Rillboard release data, as mentioned in footnote 'c" in
the Exhibit, by counting all releases issued, even if the same tune is on
. more than one relcase overstate the number of unique tunes released. These
two errors of estimation should roughly cancel one another.

Exhibit 5 -~ ESTIMATED FINANCIAL STATISTICS AND INCOME
STATEMENT FOR THE U.S. RECORDING INDUSTRY,
1955-1974 (PARTS: A, B, C, & D).

Data présented in Exhibits 5A, 5B, 5C and 5D are based on a lengthy
financial. survey of recording companies which CRI conducted in 1973 and then
updated in i574 and 1975. The survey represents an important source of

statistical informatiun on the recording industry used in the full statement,

and was conducted as described below.

Design of the Sample

?

The survey was distributed among all 55 member firms of the 'Recording
Industry Association of-America in 1973, It was .determined in advance that
limiting the survey to these firms was the most appropriate and convenient
way of assuring cooperation of the respondent firms within the constraints
of time and funds availavle.

CRI encouraged as many of these member fimms as poséible to respond
to the’ lengthy questionnaire, under the assurance that individual company
responses would be strictly confidential. Indeed, CRI itsclf was not privy
to individual questionnaires; the results were ta%ulatcd by the CPA firm

132



of J.K. Lasser and Co. In this manner, full responses were received from
13 firms. As spelled out in Exhibit 5-D in the main report, these 13 firms
represented 16 of the 19 firms in the Glover re'port: of 1965, as three had
merged in the interim period. This overlap provides acceptable reliability
for year-to-year compariscns.

The qu.estionna:lre itself was designed with great care, in consultation
with financial executives of various recording firms. In this way, it
was assured that proper financial categories and definitions were employed,
and that the guestions asked could be answered. Tho questionnaire was similar
to the one e.mployed for the survey reported in the 1965 Glover report.

Reprcsentativeness of the Sample

‘For years 1967 to 1974, inclusive, financial survey data was provided,
as follows:

1974 _ 13 companies
1973 " 13 companies
1972 - 13 companies
1971 13 companies
1970 . 12 companies
1969 - 10 companies
1968 ' 8 companies
1967 7 companies

All 13 companies reporting for years 1971-74 were unable to report for
the full period 1967-74 because some were not in business for the full period;
some did not maintain the requisite historical data; and still others were
participants in mergers and acquisitions rendering historical data mis-
leading or unuvaiisble. *

The survey encompasses firms which account for a low of 43.0% of in-
dustry ‘sales in 1968 and a high of 63.8% in 1974. Such large sample size
works to make sample results representative of the universe even when the
sample is not known to be random in a scientific sense, as is the case here.
Moreo’vér, the ;la_ta presented are as representative as it was possible to
obtain.

133 °
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Thoroughness of the Survey

The suxvey, as conducted, is the most thorough and comprehensive study
of ths financial condition of the recording '.’mdu'stry that has ever been under-
taken (with the exception of the eariier survey we conducted for the 1965
hearings) or that is available from any source.

The materials associated with this lengthy financial survey are provided
in the following pages in four parts: "

PART I: Instructions to Companies Responding to the
1973 Survey.. ’

PART II: The 1973 Questionnaire Forms,

PART III: The 1974 Update of the Survey - Questionnaire
Forms.

PART IV: . Consolidated Financial Statement of the
Surveyed Companies. )
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Exhibit 5, cont'd

PART T
1973 SURVEY OF RECORDING COMPANIES:
INSTRUCTIONS FOR COMPLETING QUESTIONNAIRE

MEMORANDUM
January 15, 1973

TO: " Companies in the Record and Tape Manufacturing Industry

FROM: Cambridge Research Institute, Cambridge, Massachusetts
*  Telephone: (617) 864-1350

SUBJECT: Instructions for Completing Financial Reporting Forms

The purpose of gathering financial data from your firm and others
is to develop a detailed .financial picture of the record and tape manu-
facturing industry as a basis for analyzing the economic effects of pro-
posed changes in the copyright law. This analysis will be presented
during Congressional hearings concerning the copyright law. In order
to prepare properly for hearings in mid-March, we need these forms to
be completed and returned by February 9th., Many companies partici-
pated in a similar survey in 1965, preparatory to Congressional hearings
at that time.

.

The following procedure has been established so youy company
financ.al data will be handled in a confidential manner:

1. .After you have completed the enclosed forms, keep one
set for your files and send one set to the CPA firm of
J. K. Lasser & Company, 1790 Broadway, New York, New
York 10019. (You may use the preaddressed envelope
that is enclosed. )

2. As you will notice, your forms have been pre-coded
with a company number known only to Cambridge
"Research Institute. The CPA firm of J.K. Lasser &
' Company will not know the name of your company, In
this way, your company's name will : 7t be associated
with your financial data,

3. The financial data you send to the accountants will be
combined with data from other firms, which will pre-
vent disclosure of individual company information,
Your reporting forms will be destroyed, although you
may wish to save your copy of the forms.

135
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Exhibit 5, cont.

Memo to: -2~ January 15, 1973
Companies in Record and Tape

Manufacturing Industry

In filling out the forms, please followthese two basic requests:

A, If you believe something will not be clear,
please add explanatory notes. The account-
ants will then have the information necessary
to arrange data in a fashion comparable to
other reports.

B. If, where detailed information is requested and
consolidated information is all that you have
available, estimate the amounts attributable
to the specific accounts, Where entries are
estimated, please indicate the basis for your
esiimates,

As you will note, there are six (6) reporting forms:
© (1) Summary Report
(2) Cost of Goods Sold Report
{3) Balance Sheet
(4) Distribution of Sales
(5) Break Even Analysis
(6) Selectéd Marketing Data

Information should be provided on a calendar year basis, if possible,
If information is available only on a fiscal year basis, please indicate on
what date your fiscal year ends, Also, indicate any changes in fiscal
years that occurred during the 1965-1972 period,

If you were not in business for any year between 1965 and 1972,
please note this fact under the appropriate year(s), If for any other
reason 't is not possible to report data for a year--even on a best esti-
mate basis.(Please try, of course)--write in the reason under the appro-
priate year(s).

Our goal is to develop a consistent financial picture of record and
tape manufacturing operations in the United States. For this purpose,
record and tape manufacturing is defined as the prodiction and manu-
facturing of recordings, whether on records or tapes, and their sale
to distributive organizations. To anticipate some of your questions,

general comments are included for each account on the financial reporting
forms which are attached,

If you have a;\v questions, please contact Walter J. Campbell at
Cambridoe Regearch Institute, telephone (617) 864-1350, ’

136
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£XN101T D) CORT; .
EXN101t 9, o1
137

Memo to: - -3- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(1) SUMMARY REPORT and (2) COST of GOODS SOLD REPORT
{Comments on Accounts)

:Gross Sa‘les

“{Gross sales should include all domestic and export sales of
records and tapes, Since record clubs are being considered
as "retailing” or "distributing" operations for our purposes,
sales to, not by, record clubs will be reported in gross sales
just as szles made to any other type of distributive organiza-
tion, If your company sells through a wholly owned sales
subsidiary, sales, as well as the expenses of your sales
subsidiary, should be included in your financial reporting of
record manufacturing operations. If your company sells or
markets records through partially or wholly owned distribu-
tors, financial results of the a.stributor organization would
not be reported, -although salecs to distributors would be, In
addition, income from activities other than record manu-
facturing, such as publishing, should not be included in the
financial reporting forms, although income from leased
facilities or custom pressing of records for others will be
accounted for in other accounts.)

Less: ¢ Returns

(Include all returns on sl;ipments regardle'sa .
of whether the returns are then dumped or destroyed. )
o ‘Exchanges, Allowances, Cash Discounts,
Bad Debts, State Excise Taxes

" (These items will -3 deducted from Gross
Sales'to arrive at a net sdles figure,)

(Bad debts arising from record club -
operation should be included in this '
account. Record club bad debts are
included in record manufacturing opera-
tions so as to avoid 2 misleading piciure
of bad debts in those cases where record
manufacturers sell to their own record
clubs and hence avoid the bad debts
associated with thesa sales. )

(Also, for 1965 include an;' Federal exncise
taxes paid and footnote the amount.)
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Memo to: -4~ . January 15, 1973~

Companies in Record and Tape
Manufacturing Industyy

(1) and (2} cont'd

Gross Sales (Continued)

‘(Self‘-explanatory)

Cost of Goods Sold (Details of C of GS are on Form #(2))
ALR Costs

{Thes= costs would be the salaries and expenses of the
A&R Department in your company and/or wages paid
to part-time A&R personnel,)

Studio Costs
(Salaries of engineers and technicians and costs’ of
etudio facilities would-be included in this account,
Such costs usually include editing and manufacture
of a so-called "lacquer". If your firm owfn'i studios
which are leased to others, then income derived
from this activity should be deducted from your
Studio Costs,.. If your firm does not own a studio
but leases studios owned by cthers for recording
sessions, your leasing costs would be includedin
this account.)

Recording Session Costs

(These costs are often referred to as talent costs and
include all payments made to musicians, vocalists,
Jeaders, arrangers, orchestrators; copyists or other
"ta2lents",

Artista! royalties should not be included, Also, any
advances against royalties and any uxvecoupable flat -
payments to the artist should not be included. }

Artists' Royalty Payments

(Self -explanatory)

138
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Exhibit S5, cont.

;amo to: -5- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(1) anci (2) cont'd

Cost of Goods Sold (Continued)

+ Unrecouped Advances to Artists

{Self-explanatory)

Unrecoupable Flat Payments to Artists:

{Any special lump sum or flat or bonus payments to
the artist which are unrecoupable and unrelatd to
direct sales performance, )

AFTRA Payments

(Payments to the Union's pension fund)

AF of M Fayments

(Payments to the-Union's pension fund)

Actors Equity Association Payments

{Payments to the Umon s pension iund)
MPTF

(All payments to the trustees of this fund, including the
U.S. Trust Company portxon )

Purchased or Leased Masters

{In some instances, record companies purchase or lease
masters produced by others, often by independent A&R men.
The total cost of any purchased or leased masters, including
royalties, if any, should be included in this account, )

Art Department Costs

(This is the cost of an in-house art départment, or fees
paid for outside art services (directly or through a
producer) for use on album jackets or any other related
art work., )
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Exhibit 5, cont.

Memo to: -6~ January 15, 1973
Companies in Record and Tape -
Manufacturing Industry

{1} and (2} cont'd

Cost of Goods Sold (Continued)

. Manufacturing Costs

{This includes all the labor, material, and manu-
facturing overhead costs associated with the repro-
duction of records and tapes packed ready for
shipping., For companies manufacturing records

or tapes for others, a net figure should be shown,

i, e., manufacturing costs, less income from
records or tapes manufactured for others, Com-
panies paying for records or tapes manufactured

by others should include these costs in the purchased
record account shown below. )

Shipping, Ti'ansp:':rtatiog, and Warehousing-

(Please estimate these costs, if necessary,)

Research and Development Costs

(A few companies expend funds in efforts to imi:rove
the state-of-the-art of sound reproduction, Such
expenses should be identified in total here.)

Purchased Records

*{In some instances, record companies purchase
records or tapes manufactured by others, The
manufacturing portion of this cost, as defined
above, should be included here, Ilf payments made
also include payments for purchased masters,
those portions of portions of payments for purchased
masters should be included under the Purchased
Master account,)

Other Costs

(A1l other costs not includéd above except imechanical
license fees,)
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Exmbit 5, cont.

Memo to: -7~ January 15, 1973
Companies in Record and Tape
Manufacturing Industry

. .(1) ‘and (2) cont'd

Cost of Goods Sold (Continued)

Mechanical License Fees

(All mechanical royalty payments to music copyright
holders made directly or through agents to publishera
and/or composers and lyricists, )

Tatal Cost of Goods Sold (Final numbey on Form § (2) )

(Self-explanatory)
Gross Profit
(Self-explanatery)

E:_cgensés

Selling, Adverticing and Promotion

. (These expense categories can be combined. Remember,
if your compeny has a wholly owned 'sales subsidiary,
include the cests of the subsidiary in this account.)

General Adminigtrative

(Interest expenses, if any, would be picked up hc're.)

Total Operating Expenases

{Self-explanatory)

Gross Profit Less Operating Expenses

(Self-explanatory)
Other Income
(This would include all foreign royalties, Does not includa

net profits from record club cpqgationé. Income for leasing
of studio facilities is not included herd, ‘Income from
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Exhibit S, cont.-

Memo to: -8- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(1) and (2) cont'd

Other Income '(Continued)

publishing is not included, In general, any income from '
non-record-related activities is not included.)

Net Operating Profit Before Depreciation

(Self-explanatory)

Less: Depreciation

{Total depreciation account on
plant and equipment, )

Net Profit Before Taxes

(Self-explanatory)

Income Taxes
(If direct tax payments are not available, please est'ima.te
income taxes as they would apply to an indepencent record and

tape manufacturing operation. ) )

Net Profit After Taxes

(Self-explanatory)

Note: Please round all figures to nearest thousand.
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Exhibit 5, cont.

Memo to: -9- January 15, 1973
Companies in Recerd and Tape
Manufacturing Industry

(3) BALANCE SHEET
{Comments on Accounts)

(To the extent estimates are used, all items should be directly related
to the functions of manufacturing of recordings, whether on records or
tapes, and selling these products to digtributive organizations. Thus,

the balance sheet figures should accurately reflect the level and mix of
assets, liabilities and net worth required to produce the profit and loss
statement submitted in the form (1) SUMMARY REPCRT.

(All cash and near cash items)

Accounts Receivable

(Trade credit extended arising from the manufacture and sales of
records and tapes to distributive organizations)

Inventory

(Rec.ords, tapes, supplies, etc., that result from manufacturing and
selling tapes and records to distributive organizations)

Total Current Assets

(Self-explanatory)

Fixed Assets

(ALl plant and cquipment related to manufacturing and selling
tapes and recoras to distributive organizations)

Less: Accumulated Depreciation

(Indicate depreciation method and any change in wmethod in
a footnote) . ’

Net Fixed Assets

(Self-.explanatory)
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Exhibit S, cont.

Memo to: -10- January 15, 1973
Companies in Record and Tape
Manufacturing Industry

(3) cont'd

Other Assets

{All other assets not included above which relate to record
and tape manufacturing)

Total Asgetsy

(Self-explanatory)

Current Liabilities

{All liabilities dué'in one year that result from manufacturing and
selling recorfds and tapes to distributive organizations)

Long Tezm Debt
(:A.ny long term d_.ebt actually carried on the books of the record
company or the record company's estimated share of the debt
carried on the books of the division to which it belongs)

Other Liabilities
(Any other liabilities related to.record and tape manufacturing)

Total Liabilities

(Self-explanatory)
Net Worth

(Independent record companies should indicate their net worth, i.e.,
stockholder's netl capital, including retained earnings and surplus.
In cases where activities are engaged in other than'those covered
by this survey, a best estimate of net worth related to record and
tape manufacturing operations should be made.)

Total Liabilities and Net Worth

(Self-explanatory)

Note: Please round all figures to the nearest thousand,

57-786 O = 75 - pt, 8 - {1
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Exhibit 5, cont.

Memo to: iwlla January 15, 1973
Companies in Record and Tape
Manufacturing Industry

E)_BREAK EVEN ANALYSES
(Comments on Items)

For cach of the five product categories listed in the form, please
estimate for all rscords and tapes released in 1971:

(1) the average factory gelling price Ber record
_and per tape;

(2) ‘the variable costs per-record and per tape:

(3) the average fixed costs per release; and

(4) the required number of records and tapes,
respectively, which have to be sold to
recover the average fixed'costs per reiease,
i.e., to '"break even',

Varjable-costs are those costs which vary directly with the volume
of records and tapes which are manufactured and sold. Fixed costs.are
thése costs incurred regardless of the volume of units manufactured and
sold, For example, all royalties, fund payments, and license fees vary-
with the level of units manufactured and sold. Also, a substantial por-
. tion of manufacturing costs (e, g., labor and supplies) may vary with the
level of units mantufactured and sold. However, probably most A&R,
studio, recording, and talent costs and most selling promotion and
general cosats do not vary with the level of units manufactured and sold,
and would be accounted for on a per release basis and allocated to one
of the five sales categories,

Any allocation of fixed costs the five product categories should he
based on the total number of releases for each category., This procedure
will, for example, attempnt to allocate to tapes some proportion of over-
head that otherwise might be charged entirely to LF's.
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Exhibit 5: cont.. 146
3

. Memo to: ~12- January 15, 1973
_Companies -in Record and Tape
Manufacturing Industry

(5) DISTRIBUTION OF SALES
{Comments on Items)

Please indicate the total number of releases issued by your company
during 1971 in each of the five product categories listed below. Please
-also show.the breakdown of each of the five totals in terms of the unit
sales categories shown in the first column, For example, show the num-
ber of releases on 45's with sales of lees than 2,000 with sales of from
2,000 --3,999, and so forth. Note that the unit sales categories arg I6¥ ]
years 1971 and 1972 in total (in order to capture not less than a full year's
sales, even for releases-issued in December 1971).

{6) SELECTED MARKETING DATA

(Self-explanatory)

Note: Please round all figures in (6) to nearest thousand
where 000's on $ or units are requested,

BY FEBRUARY 9th
PLEASE COMPLETE AND FORWARD .
THE ENCLOSED FINANCIAL REPORTING FORMS
TO
Mr, Howard Wiener
J. K. Lassex & Company (CPA's)
1790 Broadway
New York, New York 10019
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Exnibit S, cont.

15
PART 3 '

RIAA FINANCIAL SURVEY OF RECORD COMPANIES - 1974. UPDATE
Send form to: Questions may be referred to: Company

Ms. Millicent Hauser Mrs. Carol Cerf . Code Number

J.K. Lasser & Co. (CPA's) Cambridge Research Institute

666 Fifth Avenue Telephone: (617)-492-3800

‘New York, N.Y. 10019 ‘Cambridge, M'ass.
Part A: ‘Income Statement . 1974

{in $1, 000's)
1. Gross Sales
2. Less: Returns

3.. Less: ‘Exchanges, Allowances, Cash
Discounts, Bad Debts & State Excise
Taxes

- 4, Net Sales ' .
5. Less: Cost of Goods Sold
’ a2, A& R& Stud_io Costs

b. Talent or Recording Session Costs -

c. Artist Royalties (including = **
unrecouped advances & flat
payments to artists)

d. Payments to AFTRA, AF of M,
and MPTF .

e. Mechanical Fees

£. All Other Productien & Manufac-
turing Costs

g. Total Cost of Goods Sold
6. Gross Margin (#4 minus #5)

7. Less: Selling, Promotion, Administra~
‘tion & General Expenses + Depreciation

8. Plus: Other Income minus Other Expenses
9. Net Profits Before Income Tax

10, Income Tax

11, Net Profit After Income Tax

12, Total Assets ’

13, Net Worth




1556

Exhibit 5, cont.
155

»Survey - 2

Part B: Wholesale Prices, Titles Released, Units Sold, Number of Emplovees

1. Average Price to Wholesaler Dec. i73 Dec. '74

e 45's

e LP's

" e $4.98 list
o $5.98 list
e $6,98 list
e $7.98 list

Average for LP's
at all list prices

o Tapes (cartridge or cassette)

2. Number of Titles 1973 1974
. Released/Units Sold Titles Units Sold Titles Units Sold
Released Released
o 45's
e LP's . .
o $4.98 list '

o $5.98 list

e '$6.98 list

e $7.98 list

¢ Total for LP's-
at all list prices

o Tapes (cariridge or cassette)

TOTAL

3, Number of employees in your *  Dee. 31, '73 Dec. 31, '74
record company .

Manufacturing

Non-manufacturing
TOTAL

.

4, Naomber of independent producers whose records you distribute:
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Exhibit 6 -- STATUTORY LICENSE ROYALTIES PER TOP 150 LP ALBUMS
*IN 1973 AT VARIOUS STATUTORY RATES -

This exhibit, together with the discussion on pages 56 and 57 is fairly
self-explanatory. Nevertheless, it is.impértant that the derivation of the
59"5 figure be completely understood.

The calculation i “ased on a sample of the top 15¢ of the “Top 200"

LP albums from Billbo: ., March 3, 1973; these albums accounted for 165 Lp
records (because some albums contained two records) and 1,653 tunes. The
number of tunes per record was counted, and playing times :ere measured,
tune by tune. This, clearly is not a sample of all recordings. Tapes and
singles were excluded. There would be some releases onr singlés which did
not appear on L2's, but there would be virtually no tape releases which did
did not come out on LP's or singles. Probab-ly, the top 150 would be repre-
sentative of the majority of U.S. s?‘les, but they are not st;tistically |
representative of total U.S. releases or sales.

For purposes of calculation, it was assumed that each of the tunes in
the top 150 was at the 2¢ statutory mechanical royalty rate. In fact, some
may have been at a higher rate, some at a lower rate; and there could have
been included Some public dom:’&in tunes at 0O¢. Most likely, there was little
or no public domain material included; it does not *'seil."

- —

In addition, the current general (but not universal) practice of paying
an additional royalty of 1/2¢ per minute of playing time over five minu't':‘e.'g
was included in the calculation of 22¢ as the average mechanical royalty per
record under the present law and present-practice. That would take ¢ .e':of
the tunes that were over 2¢. 4

There was then calculated what the mechanical royalty would be under
H.R. 2223, tune by tune, applying the proposed statutory provisions to the
data on tunes per record and on playing times. The result of this calculation
was an avcarage mechanical royalty of 35¢ per record, -

The increase from' 22¢ to 35¢ is 59%, as reported. Whet..er or not any of
the tunes in the sample actually were licensed at less than i_e, as ‘some
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probably were, is immaterial to the calculation of the 59%: The calculation

can be looked upon as expressing-the statutory rate change (taking account of

the current pfaying time practice); or it can he }egarded as a measure of

the change if, whatever the actual rate, all licenses moved up by 50% (and
_the playing time provision in H.R. 2223 were taken account of).

If we had not taken account of the current practice of paying 1/2¢ per
minute over five minuteﬁ, the percentage increase shown would be greater than
$9%. As it is, since as we understand this piaying time practice is not
universal, probably we are slightly understating the percentage increase of
$9%.

As to the fact that singles were excluded from the sample, two points
are in order. First, their exclusion tends, if anything, to understate what

' the calculated percentage increase (59%) would be were they to be included
in the sample. This is so because there is only one tune per side on a -ingle;
on an LP, a longer band (incurring the playing time provision of H.R, 2223)
subiracts from the playing time available for other bands on the same side.
Second, LP's - taken by themselves - constitute a large and siénificant
portion ‘of total unit sales of recordings. We do not know precisely what
portion, but we do know that LP's accounted for about' 2% of dollar sales
in 1974. . )

Were tapes to have been included in the sample, the results probably

_would have been little different. Tunes released are essentially the same
as those on records (LP's in the main, we understand). And, far fewer
licefises on tape are at less than 2¢, we are told; the mechanical royalty
rate, tune by tune, otherwise is very similar to, or exactly the same as,
the rate for LP's,

Note that 1973 data were employed. The results could be somewhat
different if 1974 data wére examined.

Exhibit 7 -~ FINANCIAL IMPACTS OF PROPOSED INCREASED MECHANICAL
ROYALTIES ON MUSIC PUBLISHING INDUSTRY AND.RECORDING
INDUSTRY, 1971-1974 -

This exhibit applies the 59% figure developed in Exhibit 6 to total
mechanical royalties paid during the four-year period, 1971-1974, Totals
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arrived at in the exhibit are self-explanatory and are discussed in the text.
The emphasis in this exhibit is on the effect of a 59% increase in mechanical
royalty paymeﬁts on U.S. recording company pre-tax profits from all sources.

Exhibit 8 -~ MECHANICAL ROYALTIES COMPARED TO RECORDING INDUSTRY
PRE-TAX PROFITS FROM RECORDS MADE AND SOLD IN THE
UNITED STATES, 1971~1974

This exhibit shows in similar fashion the effect of the prc;posed 3¢ rate
on pre-tax domestic recording industry prctits (line 11,. Exhibit 5-C, p. 49).
Mechanical royalties are paid on the basis of recordings made aad sold in
the U.S. As the exhibit illustrates, the potential impact of a higher rate
on domestic profits is disastrous. )

Exhibit 9 -- IMPACT OF A COPYRIGHT ROYALTY INCREASE
" GN_CONSUMER_PRICE

» This exhibit is self-explanatory. However, it is important to r-e}:ognize
that the p iceS and dollar margins presented are only 111ustrat1ons, based on
a $6.98 list price record. The average price paid by consumers on 21l records
is much less than the average $5.77 they pay for a $6.96 record.

*The exhibit also shows the more moderate impact on the consumer price a
. mechanical rate increase of 1/2¢ would have, as compared to the proposed 1¢
increase. '

It must be recognized that a cost 'increase at the producer level cannot
be passed along without increases along the way. The increase in cost to
middlemen that would result from an increase in the mechanical royalty being
passed ontby recording companies would lead to still further increases by
middlemen in order that they be able to maintain their margins. Such further
increases would be justified by the additional casts they weuld incur, such
as’_ for insurance, inventories, financing, bad debts, and the }ike.

57-786 O~ 76 - pt.3 < 13
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Exhibit 10 -- COST TO CONSUMERS OF A 3¢ STATUTORY LICENSE RATE

This. exhibit, with footnotes, is self-explanatory. (RIAA estimates of
retail sales of rqcordings, at list'prices, are made annuaily.)

Exhibit 11 -- IMPACT OF A COPYRIGHT FEE INCREASE
. ON JUKEBOX OWNERS

Statistics for this exhibit are derived fromsthe principal financial
survey, as expla‘tined in the footnotes to the exhibit,

Exhibit 12 -- TUNES AND PLAYING TIME OF TOP 150
LP_ALBUM RECORDS

The exhibit, with footnotes, is self-explanatory.

Exhibit 13 -- RECORD MAKERS UNIT SALES PLR RELEASE AND
BREAKEVEN POINTS (19 2):

Date in this exhibit are based on an analysis of results that were an
integral part of the 1973 financial survey. (See Technical Appendix, on
Exhibit S‘). The distribution of sales by volume is f£xom Form # (S) of the
questionnaire. The breakeven information is from Form # (4), and is sum-

marized on the following page:
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Exhibit 14 -- RECORD RETURNS, 1969-1974

The industry has long had a practice of allowing free returns of unsold
merchandise to manufacturers. This exiibit summarized .the dollar magnitude of
this activity, '

Exhibit 15 -- CONCENTRATION IN .THE .PHONOGRAPH
"RECORD INDUSTRY 1947-1970

The =xhibit shows clearly that the trend toward reduced concentration
which b:zan at the end of World War II has continued since the 19§ hearings.
Concentration in. the recording industry is declining.

Exhibits 16-21 -- DISTRIBUTION OF .ROYALTY RATES
PAID ON COPYRIGHTS BY TYPE OF
RECORD_ON_RECORDS RELEASED BY
ThO COMPANIES IN 1974 PERIODS

The €inal six exhibits provide specific, new information on what nhas
come to be known as the ''ceiling vs. rats'" issue.

To obtain the data contained in these exhibits, CRI undertook a compre-
hensive stud}' of Q__f licenses issued in 1974 by two companies apd for which
datd were available at the time of the ctudy. The nature of the study is spelled
out in detail in pp. 82-118 of the main report.

As an aid tmunde%:standing this ;ection of the report, the following
guide to the exhibits might prove useful:

Bas.i.cally, the exhibits fall into two main groups -- (1) tabular )
listings of the mechanical rates paid, record by record; and,
(2) statistical.distributions of the rates. . These groupings are
furthex subdivided by type of record -- i.e., whether the record
was'a single, a regular price LP, a budget-label release, or a
"¢lub" record.
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Looking at the total of tunes studies, the frequency dis-
tribution of rates by price, type of record, and reason for
discount is summarized in Exhibit 21 on page:118. Similar
information, excluding club records which are paid at'a very
standardized variation from thé 2¢ rate, is summarized in '
Exhibit 16 on page 90. Exhibits 17,-18-A, 19, and“20 on
pages 99-113, and 115-116 tabulate the rates record by record
and are discussed in detfiil in the text.

Exhibit 18-B on page 94 demonstrates explicitly the standard
variations from the 2¢ rate which were found in the szmple., As
discu§sed in the text, these discounts from the statutory rate
were found to be for standard, recognizable reasons which are
reg{xlar everyday practice in the industevy.

A study of licensing rieeds to be based upon a sample of licenses. Studies
based on samples of records sold are interesting but they are not directly relég
vant to an examination of. the iicensing process. For example,: in a study of
li'.-ens'ing 100 licenses are examined; 98 are at 2¢, and 2 are at 1.5¢. The
pictuve of licensing rates derived is quite different than if the sample were
to be weighted- by the fact that one of the 1.5¢ licensed recordings was a
particularl_y outstanding seller.

In any event, licensing routinely occurs before anyone knows what the
volume nf sales will be for & particular licensed recording; consequently, the
opportunity for sales volume (which comes after) to affect the pricing of
a license transaction (which¥ccmes before) is.highly limited.

The percentage distribution of various rate categories: reported from the
CRI study of licenses has not been distorted by weighting for sales volume,
To provide a comprehensive picture, all licenses signed oy two leading fimms
during most of 1974 were included in.the study.

We estimate that the two cooperating recording companies sold over 50
million records in 1974, more than one-sixth of total iﬁd\istry'volume. On this
basis, we believe the experiences exhibited in the sa}nple data are reasonably
vad su.bstantially typical of industry. practice.
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Dr. Grover. If we may turn to exhibit A, this summarizes the first
part of our presentation. We will show that, in fact, copyright own-
ers’ income has outpaced inflation by a very substantial margin, and
we shall show that an increased statutory rate would hurt consumers,
recording artists, musicians, and recordmakers without any just cause.
We shall show that their income has increased faster than the con-
sumer price index and another very common measure of economic
welfare, which is median family incoms. .

A number of effects would take place under an increased statutory
rate. One would: b2 the pressure to increase prices, If the total effect
of this increase in royalty took itself out in the form of increased
prices, it would raise the ultimate cost of the 2-cent increase as pro-
posed in the section to over $100 million. As Mr. Gortikov said, if it
went to 4 cents, it would be roughly doubled.

The profits of recordmakers would be under great, not minor, pres-
sures. In fact, the proposed increase is equal to about the profits which
are made by the record companies on the manufacture and sale of rec-
ords in the United States. '

Recordmaking is ‘a very risky business, as I am sure you -are all
aware. We hear a great deal about the hits. We do not hear a great
deal about the failures. In fact, as I shall show, a large fraction of the
records do not even cover their costs, let alone make any profits, Ac-
cordingly, this would raise the break-even point and increase the
chance of risk, with a depressing effect on the offerings of new, experi-
mental, and high-risk music.

In consequence, the employment in the industry would fall for
artists, musicians, sound technicians, studio persunnel, manufacturing
personnel, and would have a grave impact, as I said, on the entire
industry; and indeed; even on new and unknown .omposers whose
works would'present a particularly higher risk.

If we may turn to exhibit B, when the statutory rate was set in 1909,
as Mr. Gortikov said, the manufacturer's price was about 40 cents
“for that reel that he showed you. At that point, the 2 cents repre-
sented exactly 5 percent of the record price. The record company re-
ceives about 27 cents per tune now, and out of that, the copyright
owner still receives his 2 cents. And that represents, now, 714 percent.

So, in terms of shares over the years, Congress felt that 5 percent
was not a bad share in 1909. And now, copyright owners are, in fact,
getting a larger share of those proceeds than they did then.

If we can turn to look at the total in exhibit C, just in vecent years,
these are the estimated mechanical royalties that have been paid. They
have gone up from $38 million to $79 million, In fact, & better figure
than the $79 million is probably somewhere in the neighborhoc = of
883 million, and if you round it off to $80 million, you can see that,
in fact, the royalties in those years have more than doubled. o

In considering the income received by copyright owners, I think it
is entirely appropriate to take into account not oniy the mechanical
royalties that they get directly from the phonograph records, but the
‘performiance royalties tha' ey get, especially from radio broadeasts,
wirich are also very substantia], and from which, of course, the record
companies derive no incomé whatever under the present copyright
law. They get performance fees, I might also say, in background music,
which is a growth industry.
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We will now turn to the direct comparison of publisher incomes with
price indexes. As you can see, the consumer price index has gone up by
45. peréent in roughly that 10- or 11-year period. The median family
income has:gone up about 93 percent. The-proceeds to copyright owners
from mechanical royalties alone have substantially more. than dou-
bled—and this, I would like to emphasize again, excludes their income
from performance royalties from phonograph records, whether it be
on radio, television. or whatever. L

Arnother way of looking at this, if we can have the next exhibit, is to
see—this:is on the basis-of per tune. Lest it be argued that the increase
does not take into account that there are more composers or such, this
exhibit shows what has happened per released tune. )

There are 50,000 released tunes per year, roughly. For every single
band.on that, record that Mr. Gortikov showed you, there was a sepa-
rate released tune. If this record is put onto a tape, there is another
series of 10 or 12 released tunes If it is put on quadraphonic sound,
there are more released tunes and so on. There are roughly 50,000
released tunes a year. . L '

The income per released tune has gone up from $656 per released
tune in 1963 to almost $1,400 in 1972. We were vot able to get a later
year to give you those figures, but again; you can see that it has. gone
up even faster; that it has gone up by over 200 percent.

Mr. Wicains. Excuse me: So that T can undezstund the chart, is
a record album a single release, or is-it a series of 10 releases?

Dr.. GLover. Ten or twelve, depending on how many there are on
there. Tach band is a separate released tune and for each form of

recording, again, it often requires a separate release.
> ] L3

Mr; DanieLsoN. I have a supplemental foliowup.question there. You
have.a better than doubling there on-the mechanical royalty. Is it
proper to.infer that each tune i- released more times, or are there more
tunes being: released ¢ -

Dr..GLoVER. You mean overtime? ‘

Mr. DanieLsoN. Yes; you have that red colamn, there.

., Dr..Grover. There are more releases per tune.. .

Mr.. DasteLson. In Jine with Mr, Gortikoy’s showing of that, some
tune got 91, for example?. ) o

Dr. Grover. Yes. There are more releases per tune, ,

Mr. DanreLson. As you have more tunes per mechanical device,
per record or tape, the.same tunes get used, becoms.fixed more times.
Is thaf the idea? . o ‘ \
. Dr. Grover. Yes, sir. You have more artists and more forms of

recording. -And then there are followups. Again, ss you are well awsre
if you atrea record fancier. or if you watch televisionayou will see they
there are reissues—Nat. King.Cole’s records and so on—which is sort
of like.a paperback. And again, those also-—each oné of thnse repre-
sents.an.additional rélease. . : :

Mr. Daxmerson. I think what you-are trying totell us is that.s given
work, a given composition, is released more times at.the present. Its
probability of being released is greater at the present than it was years

ago, ... ~ , .
Grovzr. That is nght, v%

Ijr.‘ ' ' '
yone who has a.tune will succeed in

Which is.not, to- say that e who
. getting it recorded. or that it will.then be sold: In: fact; many records;.
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as I shall point out in g -moment, do not sell very well: In fact; they
séllvery badly. = . . .

Mr. DanigLson: But if you have a tune that is.an absolute flat out
failure, but it is coupled with this. Phoenix tune that Mr: Gortikov
shows, ' he isstill going to-get the.2 cents: .

Dr. ‘GLovEr. He gets:it just as much as the lead tune on the album,
and it may be a band that you hope you will get through quickly so
you can go on. But he gets 2 cents also..’ ,

This ‘we beliéve is réally a proper unit of measure because this
approximates what you get for a license or for a released tune.

So, to summarize the inflation argument,.the fact of the matter is
that on a percentage basis, it is more than they got originally. It is
not as much as they got'some:time ago. But that depénds. These things
come #ind goand good years'and bad years come and: go, just as record
profits go-up and:down, as I'shall go on to say in a few moments. The
total dollar’ amount, of course, has increased enormously since the
copyright law was established and has increased enormousiy-in these
last several years. So that the aggregate income going to copyright
¢aers—many of them, obviously, are not composevs-—has increased
very-substantially. And in fact it has gone up.a lot.faster.

Now, we take-a look at the impacts here. If the royalty rate goes up,
as is proposed in pending legislation, this.would be-about a 59-percent
increase. This would push up the total aggregate payments by $47 or
$50 million. That is the size of the increase. Noiw obviously that size.

-of an increase would have some kind of an impact. One impact, of
course, is to-push down your own -profits: L

Profits of tk. : industry are not laree énough to conform to that, a
we will show in just 4 moment. So, if they were fully abserbed, this.
would essentially cut out about two-fifths of the industry’s profits,
and almost 100 percent of ‘the industry’s profits: from records made
and .sold in the United States. The rest is the income from foreign
Tecord companies, nsine American made masters. ’

If this total increase is passed along in the form of:a price increase,
this will, as I have-indicated by the margins downstream to-distribu-
tors, wholesalérs. rackjobbers, retailers and the like. represént an in-

" crease of about 100 mi'lion. In fact, that is.such a substantial amount,
it isnot-éasy to do, and no doubt, the industiy would look for other
alterniatives: - - . ST <
They would. first of all. not like to'to cut into-existing pré . They
would like not to pass it on fully. to consumers. So, ‘they would in
fact be looking for cther possibilities. ”
T might just point out, before we go on what same of thess other
alternatives are. IR T IR T
‘One alternative. of course, is-to decrease the amounts of ‘music on
a record. And. this has indeed happened as a responsé to trying to
keep the prices down. An opposite zourse is-to play longer pieces of
music if that is compatible” with ‘the. esthetics. And ‘there are other
minor forms of economy, 4 : C
I would like to-take & 160k at the mafter of the breakeven point.
When I-was’here before, we showed you at that time that on popular
LP’s they took about 7,800 copies before you:got your breakeven point.
That figure is now up to 61,0005 61,000 copies before you got your
original investment back. In 1963, in fact, 61 percent of the records:
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released did not, in fact, even get their cost back, let alone-make any
money. And that figure has:now risen to 77 percent. So, you have a
77 -percent chance of not getting your money back,:let alone making
eny money. And, in fact, what happens, of course, in this industry
as in other industries, it.is those few records that are successful that
carry :the lot. When it comes to classical music—+this:is the real eco-
nomic disaster area. . ~ _

In 1963, thers were 9,700 copies that broke even. Tlis is now up to
22,000: In 1963, 87 percent of the records did not cover their costs.
And this is now up to 95 percent. So, 95 percent. of all the classical
music offered to the American public is offered at a substantial loss.
And-in the aggregate it is run at a loss. This is-a loss area. And it
makes no contribution to the industry’s profits. «

Now; I would like to emphasize the point that raising the statutory
rate by 2 cents—and it sounds very small—this of course is-a- substan-
tial increase in the price of the record, and the cost of the record.
‘What it means is that it reduces your chances of making any-money.
And consequently, what you will do, the major response is.to cut out-
your risky or your more innovative kinds of music; whether it is
innovat ive on behalf of the composer, or the arranger, or the artist,
or the iwusician, or the offering by the record company itself.

- Mr, Danierson: I wish..to advise you; Mr. Glover, that you have
consumed 15 minutes. We cheated on you and took & couple of min-
utes. So, that is sort of a warning. o '

Dr. Grover. Thank you. There was one last point, which the pub-
lishing interests makes a .great deal of. It is very complicated: and
very technical. They argue that increasing ‘this.rate merely increases
a ceiling under which bargaining can take .place. We have .indicated
10 years ago and we'have indicated: again that there is no-such-thing
as‘vargaining, There are 50,000 releases, there are hundreds of recor
‘companies, there. are scores .of  publishing companies. The industry
does not; in fact, sit down and haggle and bargain on a case-by-case
basis as:n the bazaar in Damasecus. This isn’t highly individualized—
99 dpercent of these records come through at standard rates-or stand-
ard variations which are club variations, overtime variations,.artist
discounts, quantity discounts, and the like. L

Tt is-perfectly-clear that this is so and in fact there are some licenses
now being written which simply say that if the statutory rate is.in-
creased the fee paid will go up accordingly. And it cannot be otherwise.
Otherwise, all kinds of problems of price discrimination would occur-—
a company charging more or less to.smaller.or largerrecord-companies
and. record companies paying in smaller or larger amounts. In fact, we
work in-a nondiscriminatory, uniform way for very good,.sound eco-
nomic reasons. And it will under any futurerates. - .- :

This. next. chart simply shows that in 1963, 99.4 percent.of ‘the
licénsés: were paid at tEe standard rate or standard variations uni-
formly available to:all companies. This figure in 1974 is 99,2 percent.
So, the fact is that it is a rate, it.has been a rate and it will'always be
a rate; for some period,.for sound reasons. So, in summary, publishers’
income has in. fact outpaced inflation very substantiajly. And a higher
rate would hurt.consumers, it would hurt recording artists and musi-
cians,-and: it would have a disastrous effect on the profits of the record
industry.
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Thank'you.. , :

Mr. DanieLsoN, Thank you, Mr: Glover: L
. We will now move on to Mr. Michael Kapp, president of Warner
Spécial Produects;Ine:: )

TESTIMONY OF MICHAEL KAPP, PRESIDENT, WARNER SPECIAL
PRODUCTS, INC.

Mr. Karp.:Good morhing, mymame is Michael Kapp. I am president
of Watner Special Products, Inc. - ,

Puring much of my 20 years in the recording.industry, I have been,
direetly respon<ible fY)r all details of music licensing and.mechanical
royalty rates. : , o

I am an executive -with one of the largést groups of recording com-
panies ‘in’ the industry today—Warner Bros. anid Reprise Records,
Atlantic and Atco Records, and Elektra and Asylum Records; all
‘Warner Communications.conipanies. | \

Y have read and heard claims of the music publishers-that :.

1. Méchanical royalty rates are “negotiatéd” between publishers and
record  companies and the current 2-cent statutory rate is merely a
“ceiling” for negotiation: ‘ x

2. Therefore; an-increase.in the statutory rate to 3 cents would have
only-a modest effect on the: industry, since the cua.pe would merely
create “more room for bargaining.” - v . ‘

T am. incensed at how misleading:-these .claims.are and will try to
show that since-No. 1 is inaccurate; No. 2:is.theréfore false. .
Our companies annually secure approximately 4,000 mechanical
Jicenses for regular priced recordings. :Of those, a close-estimate is
that 86 percent were granted at.or even above the statutory rate. Of
the remainder, ovér 13 percent are licensed. on.a per album basis, be-
causd the:recording artist is also the composer:and publisher. Within
his artist contract, he and the recording company have agreed to a.
fixed number of cénts:per album, such as.20 cents, 22 cents, 24 cents,
regardless of the number of songs-used. Therefore, the actual:rate,per
song—slightly above-or below'2 cents—depends.entirely on the total

number of songs on that record. - .

From this you can see, virtually all of our regularly priced records
today-—specifically, 99:1 percent—are licensed at or very near the
statutory-rate.: . R oo

It is true that licenses are issued st a royalty rate below 2-cents;
however, these records fall routinely into regular categories univer-
sally dtcepted:in the.trade, Standardized rates below the:2-cent.level
.are granted on recordings that are usually lower priced; such as:
budget records, records sold via television, records sold through record
clubs, records sold as prémiums. All:of us in-the business know:.that
license ratés for these records will be below 2 cents, just as all of us
know that rates for regular priced recordings will be essentially the
‘statutory rate.

If the statutory rate goes up to. 3 cents, then regular priced. records
will:pay 3 cents;-and standardized rates.off the 3 cents willbe for those
lower priced records. Business will go on just as before, only at the
higher rates. There- will.not be much bargaining ‘over rates because
there is not much riow.
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ZLhankyou. . 3
Mr. DanizLson. Thank you, Mr. Kapp., , .. )

- And ‘the anchorman, the corcluding witness -o6n this side of the
debate; will 'be My, .John Cchen, member of the board of directors
of the National Association ox Recording Merchandisers.

Could you proceed, Mr, Cohen ¢

[The prepared statement of John Cohen follows ;]“

STATEMENT OF JoEN ComEN, PRESIENT, Disc RecoRDS CO., AND.MEMBER, BOARD
OF DIRECTORS, NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS, INC.

My name is John Cohen. I am president of Disc Records Company which cper-
ates. forty retail record stores in fourteen States. In addition, I am a member
of the Board of Directors of the National Association.of Recording Merchan-
disers,- whose regular ‘membership consists of -hundreds :of retailers and dis-
tributors.of sound recordings throughout the United-States. )

Our segment of the recording industry has grave.concern.about any increase
in the “mechanical royalty” rate. If the rate goes from 2 cents to 3 cents, as
proposed, we are faced with the possibility that the recording companies will.be
unable to.absorb-the.increase and:that, therefore, the increase will be passed on
through the chain of digtribution. Speaking for our organization as.typical re-
tailers, in such an eventuality, I can assure you that we would be unable to
absorb the increaséd whelesale price which would result. Qur company operates
on a gros§-margin of 409 and a net profit of only 3% after taxes. We would,
therefore, be compelled to pass on the increased cost to the consumer.

So far in 1975, no doubt due to the depressed economy, the number of sound
recordings sold by our stores.has decreased as has the total dollar volume of our
sales, I am confident that an increase of 30-35 cents per average LP recording,
“Wwhich would' appear to be the added burden to the consumer if:the royalty rate
is increased'to 8-cents and :if passed on, would further decrease the number.of
recordings that we sell.. Not only would that affect our business, but it would
mean that the availability of sound recordings fo the consuming public would
decrease. Interestingly enough, this is not a matter which affects only the young
people as 609 of the sound recordings that we sell are purchased by adults.

You have already heard extensive testimony with regard to the absence of ‘the
need for an.increase in mechanical royalty payments. In our view, that.case is
-persnasive aq«j the additional cost which may thereby be imposed on.purchasers
of sound recordings would not be warranted. I need, not remind this Subcom-
.mittee of the heavy burden being borne by the consumer in- these inflationary
times. Any increase in that burden should be imposed only where-a clear and
absolute'neéd .is shown. Judging. from the information we have, an increased
burden based on additional mechanical royalty payments is unjustified.

Thank you for the opportunity to presént this testimony.

TESTIMONY OF JOHN: CONEN, MEMBER OF THE.BOARD OF DYREC-
TORS, NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS,
INC.; PRESIDENT, DISC RECORDS €0., ACCOMPANIED BY CHARLES
RUTTENBERG, COUNSEL *

. .
S « .

Mr. Corexn. My name is John Gohen. T am president of Dise Rec-

¥

~ords Co. Accompanying, me is Charles Ruttenberg, counsel for our
.association. » ' o o |
T operate 40 retail record storesacross the country in-14 States. In

addition; I:am; a_meémber of the board of directors of the National

M .

Association of Recording Merchandisers, whosa regular member-
ship consists of hundreds of retailers and distributors of sound re-

e Rt Tt T bt : g

cordings throughout the United States.

Our segment of the recording industry has grave concers -tboilt
any increase in the mechanical royalty raté. If the rate goes Trom

9 cents:*o 3 cents, as proposed, we ate faced with the possibility that
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the recording companies will be unable to absorb the increase and
that, therefore, the increase will be passed on through the chain of
distribution. Speaking for our organization as typical retailers, in
such an eventuality, I can assure you that we would be unable to
absorb the increased wholesale price which would result.

Our company operates on a gross margin of 40 percent and a net
profit of orily 8 percent after taxes. We would, therefore, be com-
pelled to-pass on the increased cost to the consumer. ,

So far in 1975, no doubt due to the depressed economy, the hum-
ber of sound recordings sold by our stores has decreased as has the
total dollar volume of odr sales. I am confident that an increase of
30 to 35 cents per average LP recording, which would appear to be
an added burden to the consumer if the royalty rate is increased
to 3 cents and is passed on, would further decrease the number of
recordings that we sell. ‘

We also are afraid of being priced out of the youth market. Not
only would that affect our business, but it would mean .that the
availability of sound recordings to the consuming public would de-
«crease, Interastingly enough, this is not a matter which affects only
the young people as 60 percent of the sound recordings that we sell
are purchased by adults. , '

You have already heard extensive testimony with regard to ‘the
absence of the need for an increase in mechanical royalty payments.
In our view, that case is persuasive and the additional cost which
may be imposed on purchasers of sound recordings as a result of an
increase in the royalty rate would not be warranted. I need not
rémind this subcommittee of the heavy burden already being borne
by the consumer in these inflationary times. :

Any increase in that burden should be imposed only where a clear
and absolute need is shown. Judging from the information we have,
an increased burden based on additional mechanical royalty pay-
ments is unjustified. . A

‘Thank you for the opportunity to present this testimony.

Mr. DanieLsoN. Thank-you, Mr. Cohen. That concludes the four
witnesses who have been-scheduled to testify concerning the opposi-
tion to the increase. , '

“Weé.will now open the hearings-for questions to these four witnesses:

Father Drinan; would you like'to lead off? .

Mr. Drivan. Thank you very much. I thank you gentlemen for
your :appearance. ‘ ‘

I wonder if we should discuss first whether we should go back to
point_zero and wipe out completely the statutory 2 cents that was
set in 1909. As'T read the history, it was set in order to prevent one
piano roll company from obtaining a monopoly over others. And it
-certainly is anomalous, I do_not have to tell you people, to have'a
1975 regulated industry of this nature. T o

In the testimony that is to follow -on the other side they suggest
that political realities indicate that we simply have to keep the reg-
ulation in somé way: If you péople ‘had. your choice, would you
deregulate the industry in this regard ¢ompletely ? 3

Mr, Gormixov. No, sir, T would maintain the-license and a ¢on-
comitant of ‘that is & fixed royalty rate at hatever royalty rate
is set. : ’ ‘



1573

Originally, there was a publisher monopoly as well as a piano
roll company monopoly. I think that if the compulsory license were
lifted, in other words, if it were completely deregulated, you open
the way for putting too much clout in the hands of publishers—or in
the hands of record companies.

I think that the system has worked well. I think that the main argu-
ment, the defense of what is, is that it is werking very well. The parties
afe doing well. I think that there is no reason to change them. And I
think that this is the greatest argument for maintaining the compul-
sory license system : It is doing well. ,

Mr. Drivan. Do I'understand that in Europe and in other countries
the recording artists do, in fact, get a percentage of the record price?

Mr. GorTixov. Yes; theydo.

Mr. Drivan. Would you elaborate a bit on that ?

Mr. Gortrrov. In some European countries, a percentile of the price
is paid and divided by the composer. and publishers. Just because
Europe does it, does not necessarily make it such a grand -proposal to
copy for ourselves. . o

Our system has worked well for us. And unfairness is implicit, I
think, in a percentile mode. For.example, on this LP here, if the royal-
ties were paid on a percentile basis and if there were 8 publishers
and composers on it the same amount of money would accrue to the
8 as would be paid if there were 16 publishers and composers. Some
would be getting too much and some too little.

Also, if, back to the compulsory question, if thert is a decontrol en-
visioned, then you might as well decontrol all the way and not have the
life plus 50 protection.

My, Drinan. Where is it really different from the book industry ¢
We do not get rid of copyright there and the person who writes a book
has his publisher negotiate with the paperback company and his pub-
lisher deals with serializations or excerpts from the books without any
statutory safeguards.

Mr. GorTirov. A book is a definitive work. It is-anvend product. This
piece of music is not an end product. This is a piece of musie, which has
a price tag, incidentally,’of %)1.50 ori it. It comes alive when a performer
does something with it. A book is a definitive work, start to finish,.in
itself. It declares itself complete. '

The imposition of a performance and the creative effort done by a
recording company make a musical work come alive and become of
commercial value. It also can result in multiple uses and multiple
sources of income, It is altogether different from books. .

Books may have a multiple use, such as a motion picture or a paper-
back. But-the multiple uses of this song are.almost infinite, whereas, for
4 book they are not. :

Mr. Drinan. Is there any sentiment, either among the composers or
tha publishers, for dereguiation ? .

Mr. Gorrikov.“€ertainly not among, record companies and I think
composers and publishers should speak for themselves.

Mr. Drivan. I was hoping that we could get the Federal Government.
out of something. But we are not getting any votes here at all.

Well, I have listened to your arguments and T will Tisten to the other
side. And T.am afraid my 5 minutes.are up,.So, Lyield back whatever
time there is. And I thank you gentlemen for appearing.
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Mr. DanteLson. Mr. Wiggins of California.

Mr. Wigeins. Mr. Chairman, I am not sure my voice is going to hold
out for questions, so I will just listen. I think the issues are pretty easily
stated, but difficult to resolve.

I yield back my time. .

Mr. DanieLSon. Mr. Pattison.

Mr. PATTison. Father Drinan asked all my questions.

I.em interested in this notion that you takeé a loss on certain records,
on 87 percent or 77 percent or whatever happens to be. You do not-do
that intentionally do you? )

Dr. Grover. No, sir. .

Mr. GorTikov. No; the loss is ¢ertainly not done intentionally. Every
genius in the record industry thinks he has'a winner when he records it.
But the consumer comes to a different judgment in most cases.

Mr. Parrison. Well, the notion that follows'that is that if you were
to bé paying a higher price for thé mechanical royalty, that this would
have an effect on certain kinds of records that you produce. In other
words, that you would produce less innovative records, less classical
records, less records that maybe do-not have as good a chance of suc-
ceeding. And T am wondering if in fact you intentionally pick out a
record that you think is not going to succéed and produce it because you,
think that you are doing a young artist a favor-or a classical composer
a favor, or it is good for'the country or something like that. In cther
words, is that your motivation ¢ '

Mr. Gortixov. The rationale is that if there is a decline in profit or
profit potential—and that is our greatest fear out of this—that decline
will make that record company less bullish in its recording practices.
What we fedr even more, if all this cost is passed on to the consumer, is
that there will be a real decline in consumer purchasing.

Now, although a record company approaches.every recording ses-
sion optimistically, it does have degrees of optimism and faith in the
various new artists or categories, such as jazz or the classics, whére
there isa very marginal chancefor profit. - .

* So,what I am talking about is an attitudinal result that will be
more marginal than ever, if there is a subsequent decline in income.
potential. ..

Mr. PaTrisoN. In other words, you are saying that your selection
process of selecting the works that you.are going to form will differ
1n some way ¢

Mr. GorTixov. Yes. .

Mr. Part1s0n. But, is that not inconsistent with-the notion that you

" really pick out-a record, a performance to put on-wax or tape that you
intend, in each and every one of those you hope, to make a profit-or
you would not—a judgment is made that this is going to sell more
copies and you are going-to make something out of it}

Mr. GorTixov. I cannot give a fixed answer. If a record company hag
five potential new-artists to record, it is possible that everybody in that
company will be wildly enthusiastic about one of them, and there
would be no question about their willingness to record that, and ‘the
predictions forsuccess. And they may be right. :

Down the scale, for the fifth one on that list, there may be only one
‘producer who has genuine faith in his potential. And that may be the
-one that is dropped off. ‘ S
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It could be a reduction of opportunity. Also, the record business is
like winners’ or losers’ poker. If companies are .experiencing a grand
rush of success, then it is more bullish about its recording practices
than if it has a string of losers. ‘

Mr. Parrison. But the notion that you would, for-instance, not pick
out the nev.artist, or the new work because it is somehow different. Any
record company that followed that kind of a philosophy would not
have picked up Paul McCartney or John Lcnnon or a varlety of other

pe](s)})le. ,

v.. GorTiROV. A company that I was once president of rejected
the Beatles twice before it ultimately chose them. So it is a peculiar
capability of choices in this business.

Mr. PatTisoN. We have all made bad mistakes. -

Let me,.address.a question:to Mr. Cohen and then I will quit.

Your figures were that you have 2 markup, I think, of 40 percent in
the 3 percent net profit. That isnot a return on investment now, or i it ?
, Mr.Coxen. No; it isnot. ,

Mr. PaT11s0N. Per record ¢ A

Mr. ComEN. On our gross sales we have a markup ox 40 percent and a
net of 3 percent after taxes.

Mr. PaTrison. But that 8 percent figure is not the same 3 percent
figure that the railroads are telling us about? I mean you would not
stay in the business very long. There would not be anyone opening up
record stores:if you had a 3 percent return on your investment.

Mz, Congr. Oh,no. .

Mr. ParrisoN. I have no further questions.

Mr. Danierson. Thave two questions qnli,r. ,

Mr. Wiggins raised a question on a vinyl elbum that you have there,
whetheit ,tfxey were multiple composers or 6ne composer, as.I recall it.
I think vhat you responded that they were multiple comjosers.

Could, it :be, distinguishing between composers and the owners.of
copyrights, it is my understanding that composers sometimes sell their
interest to someone else, assign them or license them: or transfer
ownership, could it be that all of you might have multiple composers,
you.might have one copyright owner ¢ - ,

Mr. Gorrreov. That is correct. It is a good practice that many re-
cording artists today are composing their own music, writing their
own tunes and also are establishing and owning their owa publishing
companies. ° - : L

Therefore, they riake available to themselves-income as-performers,
as composers, and as publishers. They engage in a cor:tractual rela-
tionship with a form of publishing company to hardle the.administra-
tive processing that they require. These practices vary <all over ‘the
lot. There is every gradation and every form of this, but the rea.h(;grl is
that the publishing companies and the composgers, re rdless of what
these various-formats are, have-in aggregate been doing handsomely.

Mr. Danierson: I notice a reference to that in, I beliéve 1t wasyour
statement, Mr. Kapp. ' L

he other question, the mix of tunes that you put onto a given album
of 10 or 12 tunes, I am sure that that is one of the.things over which
your management, agonizes as to what to put on one album. If you were
to put on one or-two or three hit tunes, youw have probably ‘very nearly.
assured & £ood market in that particular album. And you caxn fill up,
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I would assume then, the remaining six, sevén, eight, or nine record-
ings on that particular album with more speculative compositions. The
mix of what is sure fire and what is speculation is 2 judgmental thing
-within the recording industry, I assume. ’

But if that is true, I assume, I am going to assume and I would like
to be corrected if I am wrong, that for the hit tunes you will'liavs the
statutory 2 cents-as the royalty because youhave a compulsory license
where you can use that. On the speculative tunes, is it customery to
negotiate perhaps a lower figure? _

r. Gorrirov. Mr. Kapp can speak to that but I have one response.
There was a peried, many, many years-ago, when a hit was usually
made with a single record, that is a 7-inch 45, small record. And-the
existence of that hit single then generated the willingness of a record,
2ompany to put out.apn album including that hit single, and-with other
tunes that the artist also was called in to record. It is far more common
now- foi an alburn containing tunes to be put out with no single record
and then, for the public, or the radiv.in its skew of radio airplay, to
dictate what tunes in that album emerge as hits. And then & single
record-will be pitt out.

But very oftensthe album is put out with a concept in mind by the
¢reators, or the artist, with no knowledge f which particular tune is
going to hit the public’s fancy, so that there is theréfore no premedita-
tion.z(xls,toawhich are'the major tures or which are minor tures on the
record, B :

Mr. Kapp may have some supplémental comment.

Mr. Kaep. Could you explain what you mean by the iword
speculative? ~ g - :

Mr. DANIELSON. An unvroven tune, an unknown tune. ,

Mr. Karp. As a record producer for about 10 or 15 years, I can-tell
vou that every song that comies in is a.speculative tune. The judgment
is'the producer’s, together with the-artist, as to whether any.given tune
will make it. ' o

Mr. DanteLson. Every new tune that comes in, but if you ‘kupa
proven tune, one that is-already established as a hit and pu.-it.in an
album, that-wili have some effect in selling that album.

Mr. Ka~#. Depending on thie artist, not automatically. N

Mzr. Gorrzgov. Mr. Danielson, I would like to point out though
that as the statistics that we have presented hiere, 99 percent of those
tunes.on the regular yriced records, regardless of whatherthey are hits
or nonhits;are paid at orvery near that 2-cent level. '

Mr. Danteson. That was my ultimate question.

Thank you:very much. :

Mr: Wiggins? -

Mr: Wigeins. Do you have any profit information on the. recording
industry ¢ ‘ ‘ : .

Mr. Grover. Yes, sir. We-have submitted it 10 years ago and we sub-
mit it'to youmow, not only the profit information, but the line iterhs on
individual costs. :

Mr. Wieorns. Just in fairness, I think we ought to have that. You
emphasgize, obviously, the position ¢f the composer which is.important
information. But we need the other half of that-equation. I would like
to compare how well you have been doing. So, if that could be submit-
ted'for the record, I would appreciate it.
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Mi, Grover. On the document you had before you, it is on page 49,
sir. Page 49 is 1967 and 1974. On page 47 there is data that we: pre-
sented. before aind it is in greater detail in the technical appendix.

Mr. Daniensox. Iov the record, that is in the rather thick, detailed
statement of Mr. Glover which isnot in our file and which T am going
to—I will defer judgment on whether to put it in the printed record
to Mr. Kastenmeier. But it is in that thick volume.

Mr. Grover. On page 119, if you wish to pursue this, Mr. Wiggins,
or any of the othér members of your staff,.on page 119 in the technical

appendix, there is further discussion. It begins on page 119 and there
is discussion in that concerning the major sample calculation and so
forth and so on. :

Mr. Wiaerns, Well, I will read that. ‘

Mr. Grover. On page 49, there is informetion for the record
industry. C

Mr. Wicerxs. At first blush, it appears that the gross sales, the profit
picture. of the industry as a whole is pretty well tracked on a per-
centage basis, the same kind of gain that you reported to us is experi-
enced by the publishers and the composers. Do you share that view?
That is, if you put them on a graph, they just about track each other.

Mr. Gorrixov. Except in our case, we are talking about profits.

Mi. Guover. That is not correct, sir. The owners of the copyright
really -are in a position of preferred stockholders because they get
their take irrespective of whether the record industry as & whole or &
record company or an individual record makes any money at all. So
their earnings are much more stable, as we see in this data here, and the
earnings of the phonograph recording industry fluctuates very sub-
stantially up and down, 1974 was a very good year for the industry,
1973 was a lousy. year, 1975, I guess, is kind of a mixed bag, :

. Mr. Wiearns, Well, I was just making a quick comparison of the

years 1967 and 1974. You did not go back to 1963 and this would go
with regard to the composers, but I see that the net sales, for example,
hs}xlve; approximately doubled in that 5-year period for the industry as a
whole. :

Mr. Grover. That is correct.

Mr. Wiccixs. I guess if we went back over a:10-year period the figure
would be even higher: It would be quadrupled. ‘

Mr. Grover. In 1955, the sales were somewhere in the neighborhood
of $277 miilion, at list price. And list price was m:ich more common
then than it is now, in 1974, Tt is now up to well over $1 billion, so there
has-been substantial growth.

Mr. Wieorns. Yes; indeed. The net profit, after-income tax, on page
49, has better than doubled between the years 1967 and 1974

Mr. GLOVER. Yes, sir; it has. °

Mr. Wicarns. You had a bad year in 1973, and 1975 may be a bad
year, :

7 Mr. Grover. And 1971 was a bad year. It comes and goes.

Mr. Wigeins. I understand. i

Mr. Grover. There is one point, if T.could submit it, Mr. Wiggins.
If you distinguish between aggregate profits and profits which are
made in the United States, it should be perfectly clear that the profits
made—these are using U.S. recorded masters abroad—that' but for
them, this has been a very sizable growth industry. But for them, the

57-786,0 = 76 = pt. 3 = 13
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profit picture of the record industry would be a very doleful picture.

Mr. Wiceins, The information you furnished earlier was really unly
meaningful to me insofar as it referred to the per rélease return. These
are gross ﬁ%ures here, The gross figures may disguise an awful 1ot of
poverty within the industry. You can have one person making $1,000,
and you can say he is a poor man, but if you get a million people mak-
ing $1,000, that is $1 billion. But there are still a million poor people
out there, even though the aggregate is a lot of money.

And so, the chart that indicated the return per release was a much
more meaningful figure to me than the gross figure.

Mr. Grover. I agree with you, and that is the proper unit of measure.

Mr. Danizrson. Mr. Pattison.

Mr. Parrison. Let me put & question to the panel. Suppose, as you
predict, the price has to be passed on to the consumer, and the con-
sumer will resist that, and will not buy as msny records, or will not
buy any records, what would happen then ? Why should we care about
that, other than that you are all nice fellows, and everything, but why
should we care about that? What is our role in worrying about that?

This is not the defense industry, or some essential industry. What is
ourrole in'that? .

Mr. Gortixov. Among the effects could be employment reduétion. In
terms of public interest, there could-be less music available to the pub-
lic, which is one of the principles of copyright law. .

Mr. Parrison. But would not the buying public be makisig that
decision. Is it not up to the buying public if<the price of a record goes
to $10, and very few people buy it? Is that not up to the public to
decide to spend it on records, or on boats, or somathing else %

Mr. Gortikov. It is-not your direct responsibility to assure-that the
publisliers or the record industry make profit in a given year,

Mr. ParrisoN. Or ever for that matter. And world theré not. be
other kinds of adjustments that would be made? Would you not pay
less rent? Would you not moyeto smaller stores? Would you not pay
your help less money ? Would you not increase your productivity ? Do
all those things that Adam Smith says you are stpposed to do? And
maybe keep the price of the record where it is, or even lower?

Mr. Gortikov. The public interest here is availability of musie, em-
ployment, promotion of the arts, those matters that are associated with
copyright.

Mr. Parrisox. I think the problem that we have here is that we are
sitting as & very nonexpert body in a ratemaling case, and with no
capability, at least on my part, to-make reasonable judgments about
th.t. And.I am very troubled by the whole notion that we should decide
what the effect of another penny, or a penny. less, or a dollar more,
or anything else—we aré not—we.do not have the staff, or the capa-
bility of making those judgments, and it is really a very troubling
kind of question. ‘ . '

Mr, Xapp, As I tried to point out in my statement, the publishers
claim that the rate is negotiated, and since the bill would.only raise the
ceiling, therefore, it is not an increase.

Mr. Parrson. Let me interrupt. Let’s suppose you have 2 cents,-or
8 cents—let’s.suppose you made it 15 cents -per.tune-—do you think
there would be negotiation then,-or do you think it would go to 18
cents? Let’smake it $1 atune, ‘
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Mr. Kapp. Negotiation is always a question of how far down you can
go, I'd never be able to bring $1.a tune down to the 2 cents level where
it might be profitable, so using your example, I think we would be out
of business.

Mr. ParrisoN. But my, point is, would not—if the effect is as you
say, less records being produced, and less records being sold, would:
you not then be going-back to the publishers and saying, look, we are
not making any money, so we are not paying you 2 cents any more. We
are niot paying you 3 cents; we are not going to pay $1. We are goingto
pay you 1 cent, and that is it, or else we are going to hire a bunch of
people out of Juilliard School, and put them in the house here, and
put them- on the-payroll, and create tunes, and have them assign their
copyright to us as a part of the condition of their employment. I medn,
would not those kinds of adjustments end up being made? I am not
saying which ones would be made, but is that not all likely ¢

Mr. Gorrixov. I can understand your concern about having to be a
rate-setting bouy and the confusion from all the data that we pre-
sent to you, but I think the essence is that the public is being very well
served so far under the present system. I think the figures that we
show, and the data the publisheis are going to o'fer you, show nothing
to dispute this. All parties are doing well under the system, and there
is ho need to change what works. So I think you have a very simplistic
kind of problem, rather than a complex ‘one, despite the preponder-
ance of the material we are offering you,

Mr. DanieLson. I am going to have to interrupt. Mr. Gortikov said
‘the magic word—that the others are going to offer some testimony. In
order to insure that, with great regret we will bring this to a close. All
time has expired on the opposition side, and we will now*hear from
those in favor of the rate increase.

While they are coming forward, thank you, gentlemen. We ap-
preciate your help. While they are coining forward, I will state that
the first witness we have & baduled is Mr. Leonard Feist, executive vice
president of the National Music X ublishers Association; vice jpresi-
dent of the Copyright Society-of the U.S.A.; member of the State De-
partment Panel of Experts on International Copyright; and member
of the U.S. delegations on revision of the Berne Convention and the
Universal Copyright Convention. That is a rather intimidating intro-
duction, But I do not scare very easily, so, Mr. Feist.

TESTIMONY OF LEONARD FEIST, EXECUTIVE VICE. PRESIDENT,
NATIONAL MUSIC PUBLISHERS ASSOCIATION

Mr, Frist. I would like to make very clear that I am appearing
hére today on behalf of the National Music Publishers Association,
and xaot in relation to any of the credentials which you so kindly
recited.

“Mr. Dawntinson. Thank you. We understand ‘that. ‘

I #m going t5 recommend that we move the microphone up closer to.
Mr. Fuist, s I am sure the folks on the back row are-as interested in
hearing as I am. Thank you.

Mr, Feist. In addition to myself, speaking on behalf of the Ameri-
cen Guild of Authors and Composers are Messrs. Marvin Hamlisch;
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and Eubie Blake, and on behalf of the music publishers Mr. Robert
Nathan and Mr. Ralph Peer. These gentlemen were identified on the
fact sheet that was previously submitted to you, along with our com-
prehensive statement which we have submitted for the record.

Mzr. Daxisrson. Mr. Feist, so that all of us can fake sure that we
know what we are following, it is my.understanding that you and your
associates have supplied this statement, which I am holding up. .

Mr. Frist. That is correct. :

Mr. Danierson. Now, what you are really doing is extracting some
of the pearls of this statement ? 4

I\II; Feist. The individual witnesses will comment on the statement,
itself.

Let me say, by way of introduction, as Mr. Drinan has indicated, the
Federal Government should not be telling us what to request when
we negotiate with a record company. We are not selling oil; we are
selling creative genius. But if it is too late to unscramble these eggs,
and the Government must fix some ceiling, then please set it high
enough to allow some roon.for bargaining. The higher the ceiling, the
moreé bargaining there, can-be. )

Most songs are not licensed at the ceiling level, and will not be under
the new ceiling. Three times over the past ten years, I have sat in
congressional hearings and heard the record companies make the same
predictions of doom that they have made today. All of the statistics
that 'you have just heard expect you to overlook two facts, first, that
the royalty in the statute is a ceiling, and incressing that ceiling only
increases the range for bargaining, and not the rate actually paid for
every song. Second, at your hearings 10 years ago, the record industry
predicted that a 1-cent increase in the ceiling would: push them to
increase the price for an album hy 20 cents..Since then, without any
change.in the laws, they have ;- eased the price of each album by $3
or more, without any of their dire predictions coming true. Nor has any
of the 112:percent increase in the price the public pays per recorded
song gone to the creators of thatsong, although where would the $2
hillion business be without us all?

Ten years ago, this subcommittee appreved the 214 ceiling, 214
cents. A song that sold 25,000 recordings could not even earn $700 for
its.creator; nevertheless, 2ll we ask today is a ceiling with the same
purchasing 1awer as 215 would have provided 10 years ago. That
means at least 4 cents. Even a 4-cent ceiling would give -us less real
earning power, and: .. smaller share of list ;prices than it gave us 10
yeers ago. Buf at least a 4-cent ceiling would give the creators of
American music some hope of negotiating a fair return,

Mr. Nathan is our next witness. .

Mr. Danienson. This is. Robert R. Nathan, of Robert R. Nathan
Associates, Inc., consultant economist.

'TESTIMONY OF ROBERT R. NATHAN, ECONOMIST AND ATTORNEY;
PRESIDENT, ROBERT R. NATHAN ASSOCIATES; FORMER VICE
PRECIDENT, AMERICAN STATISTICAL ASSOCIATION; FORMER
VICE PRESIDENT, NATIONAL ECONOMISTS CLUB; MEMBER, "IME
MAGAZINE BOARD OF-ECONOMISTS; CHATRMAN, PLANNING COM-
MITTEE, WAR PRODUCTION. BOARD; DEPUTY DIRECTOR, OFFICE
OF WAR MOBILIZATION: AND RECONVERSION
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Mr. NariAn. Thank you,sir.

Mr. Chairman, and members of the committee. I have had the pleas-
ure of working. with the music publishers on this issue and otheérs for a
number of years, and I did have the opportunity to appear here when
this issue was first presented. s ' '

And let me say very strongly, as an economist, that in my judg-
ment, the Government determination of a ceiling; rate has no place in
our general economic environment. I agree wholeheartedly with one
statement in Mr. Gortikov’s presentation this morning: there is no
monopoly on music, and plenty of music is available to the public.
Thus the setting of a ceiling in 1909, 66 years .go, provides no rational
basis and no sound reason for the continuation of that ceiling at this
time or} as far as I can see, for the foreseeable future. )

From the economic point of view, given the tens of thousands of
composers, and perhaps hundreds of thotsands of would-be com-
posers in this country, and given the large number df record com-
panies—although the record industry is highly concentrated, relative
to music publishing and many other industries—there is no monopoly,
and no other understandable or justifiable reason for continuing this
practice. We ought to ask ourselves—and I think Congressmaii Patti-
son did—why the ceiling, why the provision ? :

Mzr. Parrison. Mr. Drinan asked that.

Mr. Narizax. There is not a national security reason, nor do I see
any other reason. Now, if this committee, and if the Senate and the
Cengress jointly were to decide to continue this provision, which T
find not justified from an economic point of view, then it seems to me
the next best thing—not the best, but the next best thing—would be to
open up the opportunity for increased ranges of bargaining. That is
primarily why we recommend very strongly that if continuation of
the ceiling rate is called for, as provided in legislation, then the range
for bargaining ought to be increased, yery substantially. That is a
fundamental position which I would like to emphasize strongly.

The second issue that I would like to discuss rather briefly—and
T have a chart to demonstrate it in a moment—is the nature of this
ceiling rate. Ten years ago, my associates and I undertook an ex-
tensive survey of a large number of licenses handied through the
Harry Fox Agencv, which accounts for some two-thirds of the total
funds that are paid ss mechanical rovalties, and-we found then a very
substantial range of arrangements between the publishers and the
record companies. :

Now, I do not care how you sweep this thing under the rug, there is
no question there are very substantial ranges, and even in the presenta-
tion of Dr. Glover this morning, if you look, you will find that ap-
proximately half of the arrangements are below the 2 cents ceiling.
One can call these stereotyped or categorize them in some other way,
but basically, there are very substantial portions of the total amount of
royalties that are paid, the total number of the licensas that arc negoti-
ated, and the recordings or selections sold, that are set at substantially
below & cents. There isbargaining.

In 1965, when we undertook this study, we found that the average
rovalty rale was 1.51 cents, arid now it is 1.62 cents, so the average is
still well below 2 cents, There is bargaining. Every publisher to whom
I have ever talked will tell you that bargaining goes on, and they can
speak for themselves.
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The main issue that is presented here, wich respect to a variation
from the.214-cent royslty ceiling which the Congcess enacted 8 years
ago now, concerns the matter of inflation that has taken place since
then. I would emphasize again that I am talking here about a rate,
a royalty rate, not aggregate numbers. If one tried to compare, say
the price index with aggregate numbers, one finds that in any growing
or expanding area, the aggregate numbers will go far beyond the price
index. It is a meaningless comparison. For instance, if one went back
to 1909, and studied the autormobile industry, I would be surprised if
automobile sales today.-are not a thousand, or many thousand times
over what they were in 1909. To say that the cost of living has gone
up sixfold, whereas automobile sales have increased a thousandfold,
means_that the automobile prices cught to be where they were in
1909, is, I think, a meaningless comparison. Here, we are talking about
a rate, which is a price, which is a unit cost, and the royalty rate, I
think has to be looked upori in that perspective..

Now,.if I may turn just briefly to the charts. The first chart T have—
and by the way, I am only showing here only some of the charts from
the numbers that are included in this presentation for you. But here
we see a chart, the Consumer Price Index from 1965 through July
1975. You see a phenomenon which 1s just as disturbing, I am sure, to
every member of this committee as it is to most citizens in the United
States: we have had a very seripus inflation in this country. Prices
have risen very substantially, to an unprecedented degree in the entire
peacetime history of this country. —_

Since 1965, when testimony was présented on this issué before this
committee, we have had an increase, of some .72 percent in consumer
prices. I also did a projection for January 1976 on, I think, the un-
realistic expectation when I did this that the bill might be enacted
and implemented by then. We would expect ubout a 78-percent price
increase from 1965 to January 1976. Or if we looked at the series or: any
other basis, we find a very substantial amount of inflation.

Now, if I may turn to another chart. Here we find Chart No. 4. It is
entitled Purchasing Powe:r in July 1975, and in January 1976, of the
214-cents royalty ceiling rate, either in 1965 dollars, when the testi-
mony was prsented before this committee in 1965 prices, and in 1967
dollars, when the 214-cents royalty rate was enacted. Tet's look at just
1967; we find that in July of 1975, 2% cents enacted in 1967 will now
buy only 1.54 cents of the same goods and services as at that time. In
other words, the buying power of that 214 cents, in those prices, has
shrunk to about 114 cents. Roughly, the same thing would be true next
January. So we see what has happened in terms of inflation.

Now, the next chart is chart No. 8. I reversed these. This shows,
gentlemen, the key-element that we are proposing here, namely that if
the 214 cents in 1967 were considered an adequate ceiling rate of pay-
ment in terms of its command over goods and services, then that 214
cents is hopelessly inadequate today, because of r1:ing prices.

If we looked again at only 1967, if today this Congress said we want
to preserve that 214 cents we enacted in 1967, and wanted to have the
same buying power, in July 1975, the ceiling would need to be 4.1
cents per selection. Next January, it would need to be 4.2 cents. So
here we see the ravages of inflation in terms of the impact. This is
why we are saying, in a meaningful sense, that a 4-cent:plus ceiling
royalty is needed for reasonable terms.
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Now, if T may move on. to the next chart, chart No. 6, very briefly,
which chart shows the percentage of selections and total payments and
licenses which fall below the 2 cents: ceiling. Here, I would like to
emphasize that we did not include a superficial sample. We took the
top three record companies which acéounted for more ‘than 40 per-
cent of the payments through:the Harry Fox Agency which, Tsaid,
in turn account for some two-thirds of the total mechanical royalty
payments. We included in our sample something in the nature of
145 million selections, namely the actual sale of musical compositions.
If there happen to be 10 selections on every album, and this was noth-
ing but albums in the sample, thén we would have included in -our’
sample a total of 14.5 million sold albums.

We show here that the percentage of selections in the fourth quarter
of 1974 below 2 cents was 54 percent. That means that the number at
2 cents, and there are, as Dr, Glover pointed out correctly, a few
over 2 cents because of payments on a time basis rather than on a cent
basis, that 46 percent were at 2 cents or above and 54 percent below
2 cents. And if you look at the total royalty payments, 40.2 percent are
under the 2-cent level. That is so because there is a weighting factor,
all those at 2 cents would be weighted more in the money column than
they would in the number column. '

Then we have the number of licenses: 67.6 percent are under 2 cents.
And gentleman, we are very happy to give you every detail of that
sample to present to your staff or anyone else you would like: the
tabulations, the computations, the results in greatést details. We feel
that the establishment of this as a ceiling is very clear and. definitive.

Now this next chart, chart No. 5, shows the breakdown of selec-
tions, by rate. Here you see that 46 percent I quoted before: 3.4 per-
cent of selections were over 2 cents and 42.6 percent were at 2 cents.
And that adds up to 46 percent. Then we find that between 1.5 cents
and 2 cents we have 2 percent: at 1.5 cents we have 29 perce..t; be-
tween 1 and 1.5 cents we have 1.7 percent; at 1 cent we have 10.8
percent; and under 1 cent weé have 10.4 percent. If this can be char-
acterized as nice and simple and orderly variations with everything
except standard variations at 2 cents, then I must say T do not know
how to read charts or numbers, and I am not willing to concede that.

It is quite clear that what we have here is a ceiling and not a rate.
Now if T may move on tc.the next chart, chart 8, we also took a care-
ful Jook at what has happened to the prices of records. We took the
200 top albums in Billboard, except in 1965 with 150 top albums, and
we looked at what the most prevalent price is, what economists and
statisticians ¢all the mode. We found that $3.98 was the most preva-
lent price in 1965, $4.79 in 1967, $5.98 in 1974, and the latest figure this
year is $6.98. This gives us a pretty good idea of what has happened
in terms of list prices. :

I must say we have looked for and have no evidence whatsoever
that would lead us to conclude that discounts as a percentage of the
list price are any greater today than they were 10 years ago. In my
judgment,.given the nature of the inflationary process, I would expect
that the discounts from the list prices would be lower today than
they were then. And therefore if we did have the actual discounted
prices, I think, we would find an even larger price increase than wé
find in the list prices. ‘
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Now, we have:just one other chart, chart 12; this shows the royal-
ties-per albui at the 2-cent ceiling, as a percentage of the most prev-
alent album price. For instance, in 1965 you will recall that the pre--
vailing price, the most predominant price, was $3.98, and at that time
even if we use the ceiling royalty rate of 2 cents, that would be 24
éents with 12 songs per album. And 24 cents would be 6 percent of

3.98. ' . .
~ Now if we mové to the present time, we find the most prevalent al-
bum price 15 $6.98, and we also find the most prevalent number .of
compositions per album is down to 10. Therefore if we take the $6.98
and divide it by 19 compositions, the average price per composition is
;oug,hﬂy 70 cents; the royalty rate of 2 cents comes to 2.9 percent of

0 cents. ,

“This shows royalties at the ceiling rate as a percentage of the most
prevalent album price dropped by more than one-half.

Now, T want to try to summarize what this particular set of charts
means to us. First of all, Mr. Chairman and members of the committee,
the repetition of figures does not prove wrong figures to be correct. I
must say I cannot understand, in a situation like this, where you have
a ceiling and variations substantially below the ceiling, how anybody
can take a 1-cent increase from a.2-cent royalty to a 3-cent royalty and
say that the increase in royalties will be $47 million because you
literally apply 1 cent to cvery composition and you just add it up
assuming that every compositivn is going to be increasec ; cent. Today
we have half of the records with a payment at less than 2 cems. I find
nothing in economic experience, nothing in economic theory which
would 1indicate that every single negotiation would lead to a 1-cent
increase. I am sure the record manufacturers are not so generous in
their undertakings that the prices they pay today are higher than
what they need or want to pay. .\s the publishers will tell you, they
do bargain to the fullest extent that they can, and succeed in sub-
stantial measuve.

Saying that if there were a 1-cent increase, it would result in a $47
million increase and repeating that several times, does not make that
figure correct. I might say that Mr. Gortikov sells himself short. He
said, if it is 1 cent, it is $47 million, and he said it was $84 million at
& cents, but double $47 million equals $94 million.

Mr. Danierson. And he corrected himself. ' :

Mr. Naruan. The second point, gentlemen,. is that you would no
get anything like $47 million. But even if you did, you would not get
more than double that through the various distributive channels; in
that case you would have a cost of $47 million resulting in an increase
of $50 million in profits, and T do not think that is quite the way our
system .works,

So to briefly summarize, let me say this. What we have here is a
unique phenomenon that has no piace in our pattern of economics. I
think it should be removed entirely. But if we must come to the con-
clusion that if this royalty srrangement, which is a ceiling, is not
removed, then the logic is'to open it up so that the marketplace, com-
petition, bargaining can work its way through this whole process.

I see no basis, no criteria, no considerations on which one could
logically come to a price determination through the legislative proce-
dure. You gentlemen sitting here today have had evidence presented
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before you as to the fact'that the ceiling is a rate or that the.ceiling is
not a rate. I do not understand how a congressional committee can:
possibly. deal with that kind of subject in that kind of detail on a
purely rational basis. Nor do I understand what the economic rationale
would be to give a set of criteria to some kind of an organization to
set rates as has been done for the public utilities. '

I believe that the ceiling should be removed entirely; but if it is
not, then it ought to be opened widely for negotiation. What we are
dealing with here-is a rate and the cost-of-living is a very important
factor influencing all rates. You can tell the AFL-CIOQ, or the Gov-
ernment workers or the Federal Reserve System or any bank that they
are making a lot of money and wages or interest rates should not be
allowed to increase. They will not accept such curtailments in buying
power. The important thing is that you must take account of bar-

aining considerations. The lack of an impact on changes in rates has
uying pgwer as a result of rising prices. I very strongly urge this
committee to take this into account and to raise that ceiling to at least
4 cents. It will be a ceiling and everything is not goifig to go up by
the same amount, or even in the same proportion—I think that is the
second -best solution. It certainly will give ample reign for some-
effective bargaining. ~
" Mr. Danierson. Thank you, Mr. Nathan. )
- [Prepared joint statement of American Guild of Authors and Com-
posers and the National Music Publishers Association follows:]



1586

JOINT STATEMENT OF THE AMERICAN- GUILD OF AUTHORS AND COMPOSERS AXD THE
NATIONAL MUsic PUBLISHERS ASSOCIATION

SUMMARY

Since 1909, America's songwriters and other musical
copyright holders have by statute been denied the right to
bargain with the record companies for a royalty higher than
2¢ per song, to be divided among composer, lyricist and
publisher.

The record industry has become a multi-billion dollar
industry but our maximum is still 2¢. The actual average
paid is 1,62¢,

The Copyright Revision Bill proposed by the Registexr of
Copyrights. in 1964 after a series of panels and studies
recommended 3¢, After the rgcord industry warned that this
could produce a horrendous 12¢ increase in the $3.98 price
of a long-playing record (which now costs $6.98 or more),
the House compromised on a ceiling of 2-1/2¢.

Two and one-half cents! A song that sold 24,000 record-
ings could not earn for its creators more than $600.

Today that 2-1/2¢ ceiling is worth less than 1-1/2¢,
Merely to restore our ceiling to the same level of purchasing
pov. * prevously approved, we need a ceiling of more than
4¢.

'In this past decade, the Consumer Price Index has risen
by more than 70%; the standard rate for 3 hour recording
sessions for musicians has increased 64%; record industry
sales have increased 190%; the list price per song in a
typical record album has increased 112%; but total royzlty
payments to musical copyright holders by the record industry,
according to its own figures, have declined as a percentage
of industry sales by 32%. Royalty payments per songwriter
have also declined. And yet the record industry -- dominated
by four giants -- still wants Congress to permit no negotiations,
no giscussion, no bargaining above 2-1/2¢.

When 2-1/2¢ was approved it represented roughly 8% of
the price per song. Now it's 3.6%. p

A 4¢ ceiling instead of 2-1/2¢ would not fully restore
-this ratio of royalty ceiling to prices; nor would it fully
“restore the purchasing power of 2-1/2¢ in 1965. It would do
little or nothing for the majority of songs not able to
reach even 2¢ today. Even i€ every one of the 10 songs on a
typical record or tape were able to command the full 4¢
instead of 2-1/2¢, that additional 15¢ per record would
represent only 2% of today's price and only 5% of the last
decade's price increase.

But it would give the creators of American music a
fairer chance to seek a fair return,
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Joint Statement
: of the
AMERICAN GUILD OF AUTHORS AND .COMPOSERS
and the-
NATIONAL MUSIC PUBLISHERS ASSOCIATION

submitted to the
Judiciary Committeés of the U. S. Congress
regarding copyright revision
(S. 22) (H.R.. 2223)
(Sec. 115(c)(2))

Septemner 1975

We the creators -of American music -- the composers,
songwriters, lyricists and publishers of ausical works --
respectfully petition Congress to permit us to seek a fair
~compe2§ation for the recording of our work.

PART I.

A FA1R CEILING ON OUR RATE
~“OF COMDENSATION: 4 CENTS

«In the past we have sought thé right to bargain
freely with the record industry without any statutory ceil-
ing on our earnings. The authors of books and the composers
of dramaticg musical works have that unrestricted bargaining
right; so s recordlng engineers and musicians and manu-
faqturers. There is, after all, no monopoly, no shortage of
supply, no public utility che scteristic, affecting the song
writing and song publishing business. .But that right to
bargain freely has been denied us. .

In the past we have sought the right to share in
the enormous price increases obtained by the record industry
for recordings of our songs, by converting that statutory
ceiling on our royalty rate -- if there must be vae -~ from
a flat cents per unit figure to a percentace of record
prices. Recording artists and producers ohtain this kind of
percentage share of record prices; so do musical copyright
holders in Europe and other countries. But, for U.S. musical
copyright holders, that right to a fair sharing has been
denied,

Instead we must continue to bargain with the
giants of the record industry under a one-sided statutory
ceiling that arbitrarily fixes the dollar maximum we can
hope to receive but ‘does not assure us of any minimum. Because
Congress adopted in 1909 a system of compulsory licensing
for the mechanical reproduction of music (for fear that one
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~piano roll company might otherwise obtain a monopoly), the
royalty for a musical copyright is not negotiated freely in
the market place today -~ like virtually every other royalty
or rate of earnings in this country. But if it is not now
feasible to abolish this system entirely, if "political
reallty" makes it necessary for the 94th Congress to fix our
negotiating ceiling, then at least it should be set high
encugh to give ample range for the bargaining process.

In 1967, after 58 'years of our being required by
statute to accept a céiling of nd more than two cent$ a song
for each record manufactured ~- 2¢ ! -- the House of Repre-
sentatives, in passing the same comprehen81ve Copyright
Rev1s;on 8111 that remains before Congress today, voted to
compromisé the 3¢ ceiling recommended by the Register of
Copyrights at two and one~half cents. Two and one-half
cents was. not a fair or adequate ceilinig. It represented
about one fourth of the purchasing power that the original
2¢ ceiling itself represented whén first adopted in 1909.

At 2-1/2¢, even a song that sold 24,000 .1/ recordings could
not earn for its creators more than $600, to be divided
among the composer, lyricist and publisher in- accordance
with their private contractual arrangements.2/

But if 2- 1/2¢ in 1967 did in fact represent the
House's considered judgment as to where the "mechanical
royalty rate" ceilxng for musical copyright holders should
‘be fixed, then in 1975 that ceiling.in all fairness should
have at least the same relative purchas;ng power, Because
of the tremendous inflation since 1967, we need a ceiling of
at least 4 er selection in 1975 if Congress is mereiy -o
Iix the cell ng at the same level as the House did previously.

.

A .Decade of Inflation

That 2~1/2¢ ceiling was adopted as a compromise by
the House Judiciary Subcommittee on Copyright in 1966 on the
basis of its 1965 Hearings in which the testimony relied
largely on 1964 data. The House itself then ratified this
figure in 1967. Compared with today, 1964-1967 was a time
of very different economic conditions and dollar values 1n
this country. Since 1964 the Consumer Price Index has risen
by more than 70% (and; since 1967 by more than 60%). That two
and one-half cents today would” buy only what one and one-
half cents bought in 1964-67. equate 2, Shcegts in 1264
dollars or even 1967 dollars in t ay's purchasin power now
Yequires more than 4 cents; and by the tlme this bi?I could
take effect next January 1976 (at the earliest), approximately
4-1/2¢ will be required to match that 2.5 cents.3/
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During this decade of inflation, as record companies
doubléd their price per song without one cent of the increase
going to the composer, as the standard rate per.3 hour
recording session for musicians increased 64%, and as record
artists, producers and company officials obtained higher and
higher wages, salaries and royalties, the average royalny
per recorded selection paid to the creators of the music
(the only group unable to obtain an inflation adjustment
without Congressional action) actually fell by more than
one-third. With the 2¢ ceiling still In effect, the average
royalty fell, in terms of 1965 dollars, from 1,51 cents per
song in 1965 to less than .99 cents per song in 1974. 4/

For Congréss to allow this steadily shrinking real
rate of compensation for music creators and their families
to continue, by freezing the statutory ceiling at the level
originally approved by the House in the 1965-67 period -
while leaving record companies, the rest of the music industry
and virtually all other segmerts of the economy free to
increase their prices and earnings -- would be grossly
unfair and in our society unprecedented. Congress has
recognized the ravages of inflation in Social Security, in
c1v11 service and military pensions, in governmental salarles
and in other legislation; and it cannot in good conscience
fail to take account of it here, particularly in setting not
a fixed rate but merely a ceiling rate.

A Reasonable Base for the Tribunal

If in the future a Copyriéht Tribunal, as proposed
in Chapter 8 of the pend;ng bill, 1s to review perlodlcally\
the mechanical royalty rate ceiling set by Congress in order
to consider subsequent developments, then Congress has a ..
special obligation to make certain that the basic level it
now fixes represents the fairest figure as of the date of
the law's enactment. If the bill soon becomes law, the
Tribunal can at its flrst review take into account any
increase or decline in the ceiling's value or other develop-
ments occurrlng between now and then. But the unprecedented
inflation since 1965 -~ which before this bill becomes law
‘will have cut the value of the 2-1/2¢ based on that year's
data almost in half ~- is for this Congress to take into
account, leing a 1975 ceiling below 4 or 4.5 cents would
not only give musical ﬂopyrlght holders less than the House
was willing to give them previously but also give the Tribunal
an artificially and inequitably low base for its future
calculations,
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We have not the slightest doubt that, had this

“bill become law a decade ago, as intended, with ‘the 2-1/2¢
ceiling included, a Copyrlght Tribunal meeting today would
{a) take note .of the 72% increase in the cost of living, (b)
take note of the evén greater increase in the price per
recorded song received by the record industry, and (c)

adjust the ceiling to at least 4¢ in order to give musical
creators an: cpportunlty to negotiate for no less than Congress
had intended to give them orlginally. Although the law was
not, enacted a decade ago, there is no reason why the creators
of music should be penalized by this prolongation of the
legislative process. .Today Congress and its Committees must
act as that "tribunal"™ for purposes of this simple inflation
adjustment.

A Ceiling, Not a Rate

Bear in mind that whatever figure is adopted by
Congress will serve merely as a ceiling on negotiations and
not as the actuval rate paid. Musical copyright holders are
of course willlng to negotiate with any and all legitimate
record companies for mechfnical licenses on any and all
compositions (and would do so even in the absence of sta-
tutory compulsion); and thus virtually every license has
long been issued without resort to the compulsory licensing
provisions of the statute., But inasmuch as both parties
kiow that it would be useless for the copyright holder to
request more than 2¢ when any record company can always
invoke the statute and thereby obtain a compulsory license
at that level, all negotiations (with the customary exception
for those few involving compositions -0f extended length) neces-
sarily. take place beneath that absolute ceiling. Similarly,
if the’‘record company argues that a song is ‘not even worth
2¢, there is no point in the copyright holder's "insisting”
on the statutory ceiling because the statute will never be
invoked. Thus even today, when there has been general
agreement in the industry that the 66-year old 2 cent ceiling
is outmoded and inequitable, negotiations on the royalty fee
to be paid for most songs are still concluded at rates EeIEW
that 2 cent level, with an average of 1.62¢ per songlless
than -99¢ In I§35 dollars) .S/

Clearly, therefore, raising the negotiating ceiling
from 2¢ to 4¢ would not require any record company to increase
its royalty payments to that level or by that same amount or
percentage, Nor would it assure composers and publishers of
receiving any increase of any amount. .It would merely grant
us permission to negotiate under a more realistic ceilirg.

As the Register of Copyrights recommended ‘some years agec, if
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"bargaininiy is to play any role at all,

"the statutory rate should be at a high end of a
range within which the parties can negotiate ...
for actual payments of a rate that reflects market
values." 6/

A song of truly "hit" potential today, for example,
is obviously worth far more than 2-1/2¢ per record. Were
there no statutory ceiling, its creators would obviously
receive more than the 3 cents per record allowed by the 1974
Senate bill. Even an inflation~adjusted celllng of 4¢ or
4.5¢ per record would still help record companies hold down
the compensation due to the author of a real hit. But at
least the higher figure would allow some additional room for
bargaining which 2.5¢ or 3¢ does ‘not.

In short, if a creator's song is certain to be
among the very limited number of popular best sellers and
the record industry is anxious to .get it, it would be harsh
and unfair te put an artificially low 1iid on creativity by
denying that creator the right to seek more than 2-1/2¢ or
3¢ per record. But if a record company realistically values
a new song at only l¢ per racord, and the copyright holder
lacks the certainty of success to insist on more, then he
will only get one cent per record for that song regardless
of where the statutory ceiling is set.

Thus a 4¢ ceilling would not be a guarantee; for
most songwriters it would not even be a hope. Even the
creator of a sure-fire popular "hit" will not he assured of
full and fair compensation for any one of his songs; but at
least 1t will grant him the right to seek it. For most
songwriters, their period of top creativity and marketplace
acceptance is severely limited; and it is grossly unfair to
restrict so harshly their ability to make the most of that
brief period.

The Unfair Bargaining Power of the Record Companies

One reason the majority of licenses go for 1less
than 2¢ today, and will in the future go for less than any
new celllng adopted, is the powerful market position of
those major record companies with whom the creators of a
song must deal if that song is to fulfill its potential for
success. Of all the royalty payments made in 1974 through
the Harry Fox Agency in New York (which acts as collection
agent for .the vast majority of such payments), over half
were paid by only four giant record companies, constituting
less than one-half of one percent of the members of the
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industry. (Not even the 21 largest music publishexs of the:
many thousands competlng-?br royalty payments can account
for even half of the royalties received.)7/ *

For better or worse, it is a fact of life that
hundreds of thousands of copyrighted. but unrecorded songs
offered by tens of thousands of eager writers, composers and
publishers compete for the right to record. This places
these few dominant record companiés in an invulnerable
position to pick, choose and bargain. As pointed out by the
Register of Copyrights in his 1958 Report to the House of
Represenuatlves, the compulsory license is

"compulsory only on the copyright owner... the’
record producer can bargain for a lower rate, but
the copyright owner can never bargain for a higher
one." 8/

Because the number of writers and composers has
more than doubled durlng the last 10 years, increasing far
more rapidly than the increase in the mechanical royalty
pool, the average writer-composer's §ross receipts from this
source have actually declined -- even without taking inflation
into account.¢/ Many of these write not "pop" best-sellers,
but for children, gospel, classical, Latin, country and
other markets. For thie handful of enormous record companies
now to be arguing that Congress should hold down the ceiling
rate on their negotxatzons with these individual composers
and publishers is ludicrous.

Thus the dispute hefore Congress on whether Sec.
115 should,provide 3¢ or 4¢ or some figure higher or in
between is nothing more than a dispute over negotiating
room. The record industry, no doubt acknowledging internally
that the song is the key ingredient in the sale of a $6.98
disc or $7.98 tape or cassette recording 10/ -- after all,
without it, what would they have to sell?” -- wants Congress
to keep the tightest 1lid possible on the hargalnlng position
of the songwriter by preventing the negotiators, even on hit
songs, from even discussing 4 cents. (0f course, these
record companies would not be willing -to have Congress grant
every broadcaster a compulsory license to use their recordings
for a paltry royalty or have Congress fix the retail prices
of their recordings below the market level. Yet they somehow
believe that such restrictions on the rights of composers
are justified.,)

. All that we the musical copyright holders are
asking of Congress is not a guarantee of 4 cents per song
but room to negotiate if we can. a fair and realistic royalty
up to that level on those occasions when market values

57+786 O = 16 - pt.3 = 14
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enable us to do so. The Copyright Law was intended, after
all, to protect the creators of American music, not the
*glants of the entertainment industry. If Congress were to
keep the ceiling at an unrealistically low figure such as
2.5 or 3 cents in the face of a substantial decline in the
value of the dollar, thus permitting bargaining only below
that level but never above, it would convert this already
one~sided compulsory license provision .into a still harsher
anti-composer statute.

PART II.

THE BACKGROUND-'OF THE
MECHANICAL ROYALTY ISSUE

The 1909 Act
L 1/
In 1909, for reasons set forth in the footnote, the

concept of a "compulsory license" was introduced into law.
For 66 years musical composers, lyricists and publishers
have been tied to this same archaic 2¢ ceiling. Piano rolls
gave way to discs, which gave way to long playing records,
which are now giving way to tape cartridges and cassettes,
each more highly priced and more highly profitable than its
predecessor. Radio and TV entered the scene, the U.S,
population more than doubled and the Gross National Product
rose by more than 4000%. But still -- although the copyright
proprietors and record companies did adopt with the advent
of long-piaying records the custom of a 1/4¢ per minute
minimum for long compositions --¥the statutory mechanical
royalty rate has through it all remained at 2¢.

The Current Revision

In 1956, when the process of revising the outdated
Copyright Act of 1909 was begun with a series of studies and
panels, the Register of Copyrights initially recommernded
total elimination ‘of the compulsory licensing provision.
This recommendation was bitterly fought by the .ecord industry,
and’ its point of view prevailed, Thus the first draft of
the new iaw in 1963 retained a compulsory licensing provi-
sion. But it did provide that the statutory royalty-rate
would be, as in Europe, a percentage (8% of retail list
price) rather than a fixed sum, thereby safequarding everyone's
interests in the decades of economic and technological
change that lay ahead. But once again the record companies
were opposed, once again their powerful opposition prevailed,
and the second draft of the new bill in 1964 maintained the
concepts of both a compulsory license and a statutory ceil-
ing on royalty rates fixed in dollars and cents terms.
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The ceiling embodied in that second draft was at a
compromise level of 3¢ per composition. To the surprise of
the composers and publishers, the Recording Industry Assocciation
of America was still opposed and attacked this proposal at
the House Judiciary Subcommittee Hearings of 1965. An
elaborate RIAA statistical presentation argued that the
billion dollar record industry was actually operating at a
marginal profit, that even the 2¢ ceiling was excessive, and
that a 3¢ ceiling threatened to raise the retail price of
$2,83 records to $3.03 (they now are listed at $6.98 and
more). The Bill finally reported by the House Judiciary
Committee in 1966 and passed by the House early in 1967
(H.R. 2512, 91st Congress) "compromised" the ceiling still
further at 2~1/2¢4.

In 1969, after additional Senate hearings, a
lengthy Library of Congress economic analysis of the recording
and music publishing industries f‘the "Knight Report") requested
by the Senate Judiciary Subcommittee reported doubt as to
whether available data could be certain of the economic
effect of whatever .statutory figure was to be adopted,
noting that this figure would serve only as a ceiling
beneath which "the actual rates charged would depend upon
prevailing market conditions and the relative bargaining
strength of the parties involved,"ég/ This same fact that
the statutory rate is a ceiling had alsc been emphasized by
the Register of Copyrights in his Report (Part 6) to the
House of Representatives in 1958:

".,.. If the present 2 cents ceiling is raised,
licenses could still be negotiated at 2 cents or
less if current market conditions did not justify
more; and if a higher ceiling resulted in nego-
tiated licenses at more than 2 cents, it could
well he arguyed that a 2 cents ceiling had proved
to be too low." 13/

The copyright proprietors cought as a matter of
equity to restore in the Senate Svbconrittee the concept of
a prrcentage royalty rate ceiling -- 8% of the suggested
retail list price -- instead of a fixed rate; but this
effort wags again defeated by the record industry.

Finally, in 1974, the Copyright Revision bill
which was reported by the Senate Judiclary Committee and
passed by the fenate returned to the 3¢ ceiling originally
recommended by the Register of Copyrights and introduced in
the House back in 1964, That bill has been reintroduced in
both Houses this year,
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PART III.

THE ECONCMIC CONSEQUENCES
OF A 4 CENT CEILING

Ccosts

As pointed out in Part I, raising the ceiling will
only increase the room for negotiations. It will not weaken
a record company's bargaining position, automatically raise
any actual rates or costs, guarantee any return to composers
or enable the kind of song that was previously unable to
earn 2¢ to suddenly earn more. Only the kind cf song that
has been penalized by the 2¢ ceiling because it deserved and
could havé earned more -~ if the parties had been free to
bargain for more -- will definitely be affected. Equally
obvious is the fact that all existing lizenses which specify
a figure will remain at their present level, averaging as
noted above less than 2¢.

For these reasons there is simply no basis what-
soever for record industry assertions -- on which all their
dire calculations appear to be based -- that an iIncrcease in

the statutory celllng of 2 cents would automatically result

in a proportionate increase in the cost of music for their
isidustry, their consumerg, and their customers in the juke-
box industry. The 1969 Library of Congress Report to the
Senate Judiciary Subcommittee politely termed "highly conjec~
tural” the record industry's contention that "an increase in
the statutory rate would simply involve an automatic and
proportional increase in existing mechanical royalty fees."14/

Moreover, in the light of both record company
profits and the prevalence (acknowledged by the RIAA testimony
of 1965) of retail racord discounting, the record industry's
insistent claim that all royalty increases -- plus mark-ups
as well -- will be pasved on to the consumer (including the
juke-box industry) iz simply unsSupportable. But even 1f we
were diazcussing a guaranteed 4¢ rate instead of a ceiling,
even, if every song on that typical 10 song record were now
paid at the ceiling rate and would all be paid at the new 4
cent ceiling, even then that increase of 1-1/2¢ per song
over the 2-1/2¢ per song set by the House Committee in 1966
would constitute at most a cost increase of only 15¢ per
record.l5/

-~ A maximum 15¢ per record increase -~~ only 2%
cf today's typical $6.96 list price '-- over a decade
during which the cost of living has risen more than 70% is
hardly exorbitant.
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-- a maximum 15¢ per record increase is only 5% of
-ue total amount by which the industry has increased
the price of that typical record over the last 10
years.

-~ a maximum 15¢ per record increase (a 4¢
instead of a 2-1/2¢ royalty per song) would still give
those who created the music a much smaller share of the
current purchase price per composition on today's
typical 10 song album than the original 2-1/2¢ per song
would have given us on the typical 12 song album back
in 1965. (Nor, as already demonstrated, would that 4¢
today purchase as much as 2-1/2¢ would purchase in
1965.) 16/ :

Prices

Indeed it is the record industry's own history

of price increases over the last ten years that destroys the
cregiSiIitX of its renewed protestations on the consumer's

ehalf. Before the Members of the House and Senate Judiciary
Committees consider this year's presentation of economic
prophecy by the Recording Industry Association of America
and its consultant, Professor Glover, they should contemplate
their Judiciary Committee's summary of the same predictions
made by the same Association using the same consultant to

the House and Senate in 1964-19€7:

"On the basis of the situation existing at the

time of the hearings, the record producers
predicted an increased price to consumers of 20
cents per $3.98 longplaying record, or a total of
possibly $30 million per year, 1f the statutory
rate were raised to 3 cents. This prediction
assumed that the record manufacturer could not
absorb any of the l2-cent increase on a record
containing 12 selections, and that record marketers
in turn would have to pass the increase on down

the line to the consumer, with each distributor
adding an increment to his price because of his
added costs and risks. Moreover, the record
producers forecast that the variety of musical
offerings would be restricted; that the quality of
musical cfferings would deteriorate; that composers,
especially unknowns, would find fewer opportunities
for having their works recorded; that record
manufacturérs would have to avoid risks on new and
unusual compositions, reduce the number and length
of selections, record fewer serious works, and

rely more on the public domain for popular material."
17/
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This is identical with the record industry's current pre-
dictions. In testimony before the House Committee, Professor
Glover also warned with elaborate statistical "proof" that
this increase of 20¢ in record prices -- an increase of 7%
from $2.83 or 5% from $3.98 -- would cause a sharp decline

in sales and threaten the survival of countless record
manufacturers, wholesalers and retailers 18/ (again ali
predictions repeated this year).

In the décade since those 1965 House Hearings;
without any increase whatsoever in the 2 cent ceiling on
payments to musical copyright holders, the record industry
has increased its list price per song to consumers by more
than 110% --not ‘5% or 7% but 110%:

1965 - Typical record sold: $3.98 for 12 songs
($0.332 per selection)

1975 -~ Typical record sold: $6.98 for 10 songs
’ ($0.698 per selection)

Yet the RIAA has recently announced not a sharp decline in
sales as a result of these constant price increases but an
all-time high in record sales., There has been no discernible
restriction in the variety of musical offerings, no deterior-
ation in quality, no fewer opportunities for unknown composers,
no lack of recordings of new, novel or lengthy compositions.
There has been not a decline but a steady growth in the

number, size and value of companies engaged in the record
business and in the number and wages of their employees.

Not one of Professor Glover's predictions about
the disasters which would follow a 7% increase in prices
came true after a 110% increase in prices. On the contrary,
as sales boomed to new heights each year, as monos -gave way
to stereo, and as stereos now give way to still higher-
priced and more highly profitable tapes and cassettes, the
entire level of industry compensation rates has been upgraded
for everyone involved -- except those who created the music.

Compared with what they would have paid in 1964
for the same number of long-playing and single uniteg, consumers
last year paid an additional $1 billicn (one billion dollars)l9/
for their recorded music ~- but the creators of that music
are still restricted to 2¢ or less per seluction. As a
result, our maximum share of the typical price per album has
been cut by more than half: from 6% in 1965 to less than 3%
in 1975,




1599

_12-

The House in 1965 was willing to give us, in the
form of a 2-1/2¢ ceiling, approximately 8% of that year's
typical list price -- a share which today even a 5¢ ceiling
would not wholly restore. We believe that wie should be
compensated, like our European counterparts, at 8% of list
price. Byt if the percentage approach is to be denied us in
favor of a fixed centsS-per-song figure, that figure should
at least give us a ceiling comparable in its ratio to current
prices to the level which the House was willing to give us a
decade ago. 'Yet even a 57 ceiling would not wholly réstore
that fair share. For re.ord companies to pocket their price
increase of 110% per song while complaining about our request
for a ceiling increase amounting to 2% of today's typical
price would be laughable were it not so tragic for so many
songwriters and composers.

One of the industry witnesses expressing alarm for
the consumer in those earlier hearings was Mr, Clive Davis,
then Vice President and General Manager of CBS Records, who
warned that any increase in the $3.79 price of a monaural
long-playing record surely would harm the consumer if it
were passed along, and surely force record companies out of
business if it were not.20/ But in his 1974 autobiography,
?r. Davis proudly observ-a that on his own volition he had

n 1967:

"raised the list price of the monaural pop record
(from $3.79) to $4.79 (the stereo level) ... (to)
give us another raise in-album prices ... (and) a
golden opportunity to move toward better profit
margins.... The stereo record was no longer any
mere expensive to produce, though the 'myth' of
its greater expense persisted."2l/

All the other companics followed suit.

No inflationary cost increase required this rise,
which the entire industry adopted, no concern for the consumer
deterred it, and no composer shared in it. The sympathy for
the consumexr professed by the record industry ~-- which
virtually alone among all the industries affected refused to
pass on to the consumer the savings made possible by the
repeal of the excise tax in 1965 -- will surely not fool
all of the Congress all of the time.

Ahility to Pay

The record companies -- led by CBS, RCA, MCA and Warners
-- continue in the debate over this ceiling to plead poverty
(as though they would dare to urge their utilities or trucking
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companies or musicians to charge them less because of the
record industry'. financial state). But in truth theé record
industry, thanks in large part to the songwriters' appeal to
youthful tastes, is one of the fas%est-growing, multi-
billion 'dollar industries in this country today. Its estimated
retail sales have risen 190% (from $758 million & year in
1964 to $2.017 billion in 1973 and $2.2 billion in 1974),
more than twice as much as our mechanlcal copyright roxaltz
collections. Even on the basis of the RIAA's dubious survey"
of mechanical copyright royalty payments, they fell from
5.61% of retail sales receipts in 1964 to 3.82% in 1973;

i.e. a 1/3 reduction in our share.22/

The record industry continues to prosper. A
recent in-depth analysis of the industry estimates that its
record and tape sales will reach $3.4 billion by 1982.23/

In 1974, a recession year for most of the economy,
the record industry -~ now larger than the motion picture
industry and virtuwally as large as television broadcasting
had a record year: $2.2 billion in sales, an increase of
almost 10%. Increases of that proportion or greater have
been occurring annually since the RIAA's last appearance
before this Committee to plead poverty, regardless of the
state of the national economy. "I don't see a recession in
the record business," said the President of CBS Records at
the height of the recession last winter.24/ At the time he
spoke, record prices were being increased again by another
$1.00 per album while sales continued to climb at most
stores. 25/

It is staggering to note that a record company's
profit on the typical recording sold is far greater than
that of the composer and ublisher combined. According to
the courtroom testimony of the President of Warner Bros.,
confirmed by a 1974 National Academy of Recording Arts and
Sciences chart, of the $6.97 or $6.98 list price on a typical
8~track tape, 20-24¢ is before~tax income to the copyright
holders at 2¢ per song, 32-72¢ is before-tax income to the
performing artists, and 45-85¢ (62¢ according to the Warner
estimate) is before~tax profit to the record company (gross
income less advertising, overhead, etc.).26/

The record industry has tried to make much of the
fact that increased record sales have increased aggregate
payments to all musical copyright holders combineg. Those
total payments have of course increased, although not by the
same proportion or amount as record sales. But the celllng
rate of payment has remained at an inequitable 2¢; and it is

the rate that needs adjustment.
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Were there onlv one musical copyright holder in the
country, the increase in total royalty payments would be
relevant. But in fact the far greater increase in the
number of composers, lyricists and songwriters sharing in
that enlarged royalty pool has substantially reduced -~
even before taking inflation into account -- the average
benefits per writer. It is thus the individual creator who
suffers under' a system that allows record companies and
other music industry participants to increase their prices
or rates at will while the rates paid to composers and
publishers are frozen under an obsolescent ceiling.

Congress, after all, would not reject a Social
Security cost-of-living increase merely because the aggregate
paid to all Social Security beneficiaries had increased., A
government employee GS$-12 (first step), who was paid $10,250
in 1965, has since then received 10 inflation adjustments
with the approval of Congress and since October of last year
has earned an annual salary of $18,463. Clearly the fact
that the aggregate of government employee salaries had been
increasing did not blind Congress to the need to increase
the individual employee's rate of earnings in order to keep
up with inflation.

We have no doubt that inflation has posed a problem
for the record industry as well. But that industry has been
free to adjust its rate of return to cope with inflation ~-
and has done so, as noted, by raising the typical record
list price some 110% -~ while composers and authors have
not. If a 2-1/2¢ ce’ling was deemed reasonable by the House
Judiciary Committee in 1966, on the basis of its examination
of all Eﬁe conparative ingenulty and contributions made by
music creators and recorders, then 2~1/2¢ -- NOW worth less
than 1-1/2¢ -- clearly cannot be reasonable today. Since
then a rate of inflation unprecedented in this country,
except in major wartime mobilization, has helped bring about
two devaluations of the dollar, a series of economic stabili-
zation measures and a host of adjusted prices and other
rates of return both by statute and collective bargaining.
Congress cannot fail to take this phenomenon into account.

CONCLUSION

That is why we plead with Congress to restore the
level approved in 1965-~67. To defend themselves against the
ravages of inflation in the intervening years, the record
companies, while enjoying large increases in aggregate
income, have increased their rates (prices); record performers,
producers and musicians have increased their rates (wages);
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and those lending money to the record and publishing industries
have increased their rates (interest). Only the composers,
songwriters, lyricists and music publishers of America have
been forced to operate under the same ceilindg rate which is
steadily declining in purchasing power. Treating the creators
of American music more fairly can or .y encourage the writing,
recording and consumption of still more songs to the benefit
of all concerned. Respectfully but urgently, therefore, we
petition Congress to rectify this inequity, to let us at

least ask for a fair royalty, by increasing the ceiling over
negotiations to no less than 4¢ per selection.
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FCOTNOTES

The record industry statement in favor of a "performance
right" royalty asserts that a popular tape recoups itas
cogts when sales reach 24,000 units.

The Recording Industry Association of America (RIAA)
has long attempted unsuccessfully to divide us --
writer from publisher -- by suggesting that the Congress
require by law that writer-publisher contracts provide
the lion's share to the writer. But as AGAC President
Ervin Drake recently said: "we view publishers as our
partners in a sense -that is best expressed by the word
'symbiosis'. It is true that a publisher's work may
not begin till our work is complete; but, in the large
sense, our work is not complete until they exercise
their functions properly as publishers." Through
guarantees, advances, guidance and workshops the pub-
lisher encourages and assists the writer; and through
demonstration records, samples, catalogues and a host
of promotion activities, he keeps the writer's name
before the public and industry all over the world.
Today some writers are publishers, record producers and
performers rolled into one, others have varying degrees
of bargaining leverage, and no statute could possibly
decide better than the parties how their mechanical

. copyright royalties should be divided.

For the source of these and other figures, see the
Summary Table and accompanying footnotes.

14,

Id. A recent study by Robert R, Nathan Associates, Inc.
{RRNA) , details of which are in the attached tables,
indicates that mechanical royalty payments during the
last quarter of 1974 were below 2¢ for 54% of all
selections, and 67.6% of all licenses.- For some 23%

of the licenses, a fee of less than 1.5¢ was paid.
Obviously that will vary f£rom song to song and record
campany to record company with no clearly predictable
pattern. During the fourth quarter of fiscal 1974, for
example, one record company paid a royalty of more than
one cent per selection 98.3% of the time to one pub-
lisher but only 26.6% of the time o another publisher.

The 1969 Knight Report to the Senate Judiciary Subcom=-
mittee on Copyright by the Library of Congress Legisla-
tive Reference Service also concluded that "rate
variations ... do exist below the statutory maximum

and do affect a sizeable portion of the copyrighted
selections being recorded." Onhe example of low-royalty
recordings can be seen in the "Top 50 Hits of the 1940's"
type of album heavily advertised on TV. Royalties on
these selections average less than l¢ per record
manufactured.
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ii.

6. Register of Copyrights, Report to the House of Repre-
sentatives, May 1958, Part 6, p. 58.

7. RRNA Study.
8. See Note 6.

9, See Note 3., In terms of real (1965) dollars, this has
been a 43% decline., (Beginning songwriters, requlring
little capital investment to pursue that line of *
work are -- like the small farmer of an earlier gemnera-
tion --apparently undeterred at least in the initizl
stages by an inequitably low return for their efforts.)

10. CBS Records président Goddard Lieberson in a May 1974
+ address in London, and RCA Records executive Chet
Atkins in "Rpril 1965 both emphasized that "the song's
the thing" without which the best artists, muslicians
and recording equipment and technicians cannot be
successful.

11, ‘Congress feared that the Aeolian piano roll company was
seeking a monopoly by making exclusive contracts with
most of the important proprietors of musical copyrights.
It thus provided in the Copyright Act of 1909 that,
once the copyright owner of a nondramatic musical work
had exercised his exclusive right to license the mechanical
reproduction cf that work to one recording or piano
roll company {or record it himself), any or all other
companies had the right to purchase a license to make
similar use of that work. Without some statutory
ceiling on the royalty to be charged, Congress then
decided, such a right was unworkable; and after consi-
derable deliberation that ceiling was fixed by law at
2¢ per selection for each record or piano roll wmanu-
factured, Talking machines were new, and record prices
varied widely in a range far below their present level.

12. 1969 Report on Mechanical Royalty Rate on Souni Record-
ings by Mr. Edward Knight of the Library of Congress
Legislative Refarence Service.

13. See Note 6.
14, See Note 12.

15. For a single, of course, the maximum increase would be
3¢ per record (one selection on each side) over the
level noted by the House a decade ago. Juke-box com-
panies, which in the last year alone paid an increase
of 25% in the cost of singles purchased wholesale from
the record industry (Statement of Fred Collins, Jr.,
President, Music Operators of America, Billboard,

July 19, 1975, p. 3), are thus unlikely to feel any
noticeabie economic impact from even this maximum
three penny increase.
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i,
16, See Note 3.
17. S. Rep't 93-983, 1974, p. 148. (Emphasis added.)

18, See Prof. Glover's testimony, for example, on pp. 819,
824, 889, 901, 822, 816, 777, 810 and 773 of the June
1965 Hearings before the House Judiciary Subcommittee
on Copyright. Prof. Glover also warned that increas-
ing the mechanical rate ceiling might require a
reduction in the number of songs per album. The ceil-
ing has not been raised but the reduction (from 12 to
10) occurred anyway, thereby increasing the record
company's price per song and decreasing the composer's
royalty per album.

19. The precise figure is $998,400,000, calculated as

follows:

1 2 3 4 5 5 A

= At 1964
Average Actual Average Difference

Sales Units Price(132) Sales Units Price(5x3) (4-6)
LPs $515M 192M $2.68 $2,006.34 389,94 $1,044.8M $961.5M
Singles 175 226 .17 194 204 157.1 36.9
Total: $998,4M

*Billboard 1967-68 International Record Survey, pp. 10-11
**Record World, June 7, 1975, p. 3.

While much of the analysis contained in ‘this statement relies
necessarily on published list prices, the age-old prevalence

of discounts at the retail level does not alter the conclusions
drawn therefrom, inasmuch as it is the relative change in prices
over the last 10 years that matters and there is no evidence
that the ratio of realized actual retail prices to list prices
has declined, On the contrary, there is reason to believe that
they have risen in the last ten years, thus signifyiug an even
larger effective price per selection increase than the 110%
cited in the text.

20, See Mr, Davis's testimony, pp. 515-516, March 21, 1967
Senate Judiciary Subcommittee Hearings.

21. CLIVE, INSIDE THE RECORD BUSINESS by Clive Davis with James
Willwerth, Williaw Morrow & Company, Inc., 1374, The $3.79
and $4.79 price references differ from the-$3,98 and $4.98
figures noted above by virtue of the then applicable excise
tax. When this tax was repeailed, however, the industry kept
the price at the same level and pocketed the 19¢ per record
instead of passing this savings on to the consumer.

22, See Note 3,



1606

iv.

23. Billboard, March 9, 1974, p. 4.

24, Billboard, February 1, 1975, p. 3; See also Billboard,
August 17, 1974, p. 8: "... the record tape Industry is
recession-proof." See also New York Times, July 23,
1975: "even in a recession, there are huge profits to
be made in recorded music..." 'There's nothing like
the record business,' said Marshall Blonstein, a vice
president of Ode Records:

'People talk about big hits in the movies...
You know how much it costs to produce a
record? - about $40,000, and you can make
millions.*'"

25. Billboard, April 5, 1975, p. 4.

26. Billboard, July 6, 1974, p. 4. See Transcript of testimony
of Joseph B. Smith in U.S. v. Taxe et al.
In truth even this understates the record company's
profit and overstates the music composers' and publishers'
income because the current prevailing tape price is
$7.98, not $6.98, and, as shown above, the royalty rate
of the majority of selections is below the 2¢ ceiling.
The New York Times also estimates a much higher gross
profit margin. Op. cit. supra, Note 24.
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Table 1. Consumer Price Index 1965-75

and Projected January 1976

Year Cons?T§§7P£iigogndex
1965.......... et 94.5
1966...... e seseesccsa 97.2
1967 0eeeiincnnennnnnn 100.0
1968..cctiiianennn. cen 104.2
1969..cie i cnneccenes -109.8
1970. i iirennennn . 116.3
1971 ciieenenncencnnnns 121.3
1972...... Ceeereceaean 125.3
1973....... teeteesseas 133.1
1974 ...t iireeriincanen 147.7
July 1975..0ccceeecnns 162.3
January 19762/ ........ 168.5

a/ Projected.

Source: Monthly Labor Review, September 1975.
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Table 2. Pexcent Changes in Consumer Prices
Since 1965 and 1967

Period Percent chan%é
1965 to July 1975....... +71.7
1965 to January 1976.... +78.3
1967 to July 1975....... +62.3
1967 to January 1976.... +68.5

Sourxrce: Table 1.
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Table 3. Royalty Ceiling Rate Necessary in July 1975
and January 1976, to [Preserve Purchasing Power
of 2.5 Cents Ceiling Set in 1965 or in 1967

2.5 cent rate set in
Date
1965 1967
July 1975...ccieeneeenn. 4.3¢ 4.1¢
January 19763 ........ . 4.5¢ 4.2¢

a/ Projected.
Source: Calculated from table 1.
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Table 4. Purchasing Power in July 1975 and January 1976
of 2.5 Cents Royalty Ceiling Rate in 1965 dollars
and in 1967 Dollars

2.5 cent rate set in
Date
1965 1967
July 1975...... ceereren . 1.46¢ 1.54¢.
January 1976% .. ........ 1.40¢ 1.48¢

a/ Projected.
Source: Calculated from table 1.
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Table 5 (continued)

Source:

The majority of royalty payments from record com-
panies to music publishers are made through the
Harry Fox Agency. Robert R. Nathan Associates
carried out a survey of the records of these
payments for the fourth quarter of 1974. A similar
study was made for the second quarter of 1965. The
results. of this earlier survey were presented on
February 25, 1965 in the Second Supplementary State-
ment of Robert R. Nathan on behalf of the Music
Publishers' Protective Association (now the National
Music Publishers' Association), before the sub-
committee on Patents, Trademarks, and Copyrights of
the Committee on the Judiciary, 89th Congress, Second
Session.

The three largest record companies were included in
both of the tabulated samples. They accounted for

41 percent of the payments through the Harry Fox
Agency in the last quarter of 1974. For each of
these three record companies the twenty largest music
publishers in terms of royalty payments were deter-
mined in the most recent survey; those twenty differ
for the various record companies. A total of 47
publishers were included. 1In the 1965 survey six
publishers per record company were analyzed. Thus

a much larger sample has been taken in 1974, How-
ever, to provide direct comparability with the 1965
results, tabulations have also been made for the
fourth quarter of 1974 for a subsample consisting

of the six largest music publishers for each of the
three largest record companies. Total payments for
the group analyzed in the fourth quarter of 1974 in
the full sample of 20 publishers per record company
were $2.34 million, covering the sale of 144.6 million
selections.
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Table 8. Summary: Peccentage of Selections, Total
Payments, and Number of Licenses on Which Royal-
ties Were Paid by the Three Largest Record
Companies to their Twenty Largest Music
Publishers at a Rate Less Than Two
Cents Per gelection

Item

Percentage below two
cents per selection

Number of selections.....sceee.

Total royalty payments.........

Number Of liCEeNnSeS.cesceseocess

Source: Tables 5, 6 and 7.

54.0

40.2

67.6
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Percentage of Roydlty Payments to the

Harry Fox Agency Made by the Largest Record
Companies, and Percentage Received from
the Harry Fox Agency by the Largest

Music Publishers,

1974

Percentagé of Percentage of
Number of total royalties | total royalties
largest paid by received by
companies largest record largest

companies publishers

Z2iteocaseronans 37.4 8.8
Deeerennsccons 55.3 19.5
10, cieeneens .o 68.3 31.3
20.ciicencnnes . 81.2 48.1
30cceiiennennas 89.2 58.4
40, civennnenann, 93.2 65.4
50.eiisonsonens 95.4 70.6
100...000veans 98.7 83.4
Source: Harry Fox Agency, Cash Deposits Journal Summary

Report, 1974 (percentages computed). The majority
of royalty payments from record companies to music
publishers are made through the Harry Fox Agency.
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Table 10. Mostgbrevalent Record Album Prige,
on Various Dates

Most prevalent record
Date aibum price
May 5, 1965.c.cuuvivencenss $3.98
APril 15, 1967.ccuvverrens | 4.79
January 5, 1974.....c0000 5.98
January 4, 1975.....00000 6.98

Source: Billboard charts of best selling albums, dates listed;
prices are for monaural records for May 5, 1965, and
stereophonic for other dates, since these were the most
common categories on the various dates.

57-786 O - 76 = pt.3 - 16
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Table 12. Most Prevalent Number of Songs per Album from
Billboard Chart of Best Selling Albums, 1965-~75

A}

tost prevalent namber of
May 5, 1965..c.ccceensnn 12
April 15, 1967.......... 12
February 24, 1968......., 12
May 5, 1969...c0ceeevens 11
January 6, 1973......... 10
January 5, 1974......... 10
January 4, 1975.....c... 10

Source: An analysis by National Music Fublishers' Association
of the best-selling albums listed in Billboard on
dates cited.
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Table 13. Songs per Dollar Paid for Most Prevalent
Record Albums, 1965-75

Songs on most Price of most 3
Date prevalent prevalent gngi_per
album album ollar
1965..... ceeen 12 $3.98 3.0
1967 cevennns 12 4.79 2.5
1974, 00vnenn 10 5.98 1.7
1975, e 10 6.98 1.4

Source: Tables 10 and 1l2.
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Table 14. Royalties Per Album (At the Two Cent
Ceiling Rate) as a Percentage of the Most
Prevalent Album Price

Most Royalty |Royalty per
preva- | per album album as
Date lent |at the 2¢ Pgrcentage
price peiling rate®f most pre-
valent price
per album
————— dollars-—--~
May 5, 1965........ 3.98 0.24 6.0
April 15, 1967..... 4.79 0.24 5.0
February 24, 1968.. 4.79 0.24 5.0
May 5, 1969...0.... 4.98 0.22 4.4
Januaxy 6, 1973.... 5.98 0.20 3.3
January 5, 1974.... 5.98 0.20 3.3
January 4, 1975.... 6.98 0.20 2.9

Calculated from tables 10 and 12.

Source:
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Table 15. Ceiling Royalty Rate Needed in January
1975 and Projected Rate §9eded in January 1976
to Achieve 1967 Ratio~ of Royalties Per
Aihum to Most Prevalent Record Album

List Price

{Royalty measured in cents per selection)

Royalty necessary to restore level

approved in 1967 based on prices
Date for date shown

April 15, 1967 May 5, 1965
January 1975..... 4.4 5.3
January 19762/, .. 5.1 6.1

a/ Calculated from House approved ceiling rate of 2.5
céents per selection.

b/ Projecting the January 1974-January 1975 trend of most
prevalent record prices forward to January 1976.

Source: Calculated from data in tables 10 and 1l2.
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Tape Sales, 1964-~74

Total sales

Percent of

Percent of

Year (millions | total sales | total sales
of §) in records in tapes

1964........ 758 100.0 0.0
1965........ 862 100.0 0.0
1966........ 959 100.0 0.0
1967........ 1,173 89.6 10.4
1968........ 1,358 82.8 17.2
1969........ 1,586 73.8 26.2
1970..4u. .. 1,660 71.2 28.8
1971........ 1,744 71.7 28.3
1972........ 1,918 72.1 27.9
1973 ..00vn 2,017 71.2 28.8
1974......0 2,200 70.5 29.5
Source: Annual Billboard surveys; Record World, June 7, 13975
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Sources - Summary Table

(1) Consumer Price Index (CPI) .r July 1975, U.S. Department
of Labor.

(2) The value for :975 was obtained by multiplying 2.5¢ by
0.582, the ratio of the CPI for 1965 to the CPI for July 1975.

(3) The value for 1975 was obtained by multiplying 2.5¢ by
1.717, the ratio of the CPI for July 1975 to the CPI for 1965.

{4) For current dc r figure, survey by Robert R. Nathan Associates
of royalty payments aide through the Harry Fox Agency in the

fourth quarter of 1974. This survey covered the sale of 145

million recorded songs. The 1965 figure is based on a similar

survey for the second quarter of 1965, which covered 32 million
songs. The 1975 survey included the twenty largest publishers

for each of the three largest record companies. The value for

1975 in 1965 dollars was obtained by multiplying 1.62¢ by 0.612,

the ratio of the average CPI for the second quarter of 1965 to

the average CPI for the fourth quarter of 1974.

(5) Contract scale of American Federation of Musicians (Local 802,
New York).

(6) As reported by the Federal Pay Advisory Commission.

(7) Prices of the top 200 best selling albums as reported in
Billboard, the industry trade journal, for May 5, 1965, and
January 4, 1975. It should be noted that the price of a typical
tape in January 1975 was $7.98. Tapes account for about 30
percent of the total sales of all recordings, thus the average
price per recording is more than §$7.25.

(8) Based on a count of songs on the best selling albums listed
in Billboard.

(9) Column (7) divided by column (8).
(10) 2.5¢ divided by column (9). X

(11) Values are for 1964 and 1974. For 1974: Record World,
June 7, 1975, page 3. For 1964: Billboard 1972-73 International
Music~Record Directory, page 9. :

(12) Values are for 1964 and 1974. As stated by the Recording
Industry Association of America in material submitted to Congress.
RIAA also alleges that royalty payments totalled $77.1 million in
1973. However, it appears that the, RIAA data overstate total
royalty payments for the following reasons’

a) in the 1974-75 International Mugsic-Record Directory,
Billboard made the following estimates for 1973:

292 million record albums and tapes sold
193 million single records sold

With 10 songs per album or tape, 2 songs per single record, and a
maximum royalty of 2¢ per song:

$58.4 million maximum royalties on albums and tapes
$ 7.7 million maximum royalties on single records
$66.1 million maximum royalties

Thus even if all royalties were paid at thé ceiling rate (which,
they are not, as shown in (4]), total payments.could not have
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amounted to more than $66.1 million in 1573, or $11 million less
than the RIAA figure.

b) In their news release about 1974 sales (Record World,
June 7, 1975) the RIAA indicated- that the total dollar volume of
recording sales rose by more than 9 percent in 1974, but that the
number of units sold decreased as a result of the sharp rise in
record prices. Because royalties depend on the numbexr of units
sold, not on the total dollar volume, total royalty payments
would have fallen in 1974, not risen by 8.3 percent as alleged by
the RIAA. The data for 1974 show the obvious fallacy in the RIAA
argument that composers and publishers have benefitted greatly
from the increase in the dollar volume of record and tape sales.
Much of this 1ncrease, especially in recent years, has been the
result of higher prices, not of an increase in the number of
" units sold.

(13) Combined author, composer, and lyricist dues-paying, work-
published memberships of American Society o Composers, Authors,
and Publishers (ASCAP) and Broadcast Music Incorporated (BMI), on-
June 30, 1965 and June 24, 1975.

(14) For the values in current dollars, column (1l) multiplied by
column (12) divided by column (13). The value for 1975 in 1965
dollars was obtained by multiplying $2,362 by 0.582, as in (2).

(15) For 2.5¢ in 1965, from column (10). For 4.0¢ in 1975,
obtained by multiplying 4¢ by 10 (songs per album), and dividing
by $6.98.

(16) For 4.0¢ in 1975, obtained by multiplying 4¢ by 0.582, as in
(2).

(17) 15¢ divided by $6.98. «
(18) 15¢ divided by $3.00 ($6.98 minus $3.98).
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ROBERT R. NATHAN ASSOCIATES, INC,,

Washington, D.C., October 24, 1975.
Congressman ROBERT KASTENMEIER,

Rayburn House Oflice Building,
Washington, D.C.

DEArR CoNGRESSMAN KASTENMEIER: I testified on September 11, 1975, before
the Subcommittee on Courts, Civil Liberties, and the Administration of Justice
of the Committee on the Judiciary on behalf of the National Music Publishers’
Association. During this testimony Congressman Wiggins asked for my evalua-
tion of Exhibit E on page 13 of the summary statement of John D. Glover on
behalf of the Recording Industry Association of America (RIAA). This exhibit
is titled “Mechanical royalties paid per released tune outpace infiation and
median family income, 1963 vs. 1972.” I had not seen this exhibit prior to the
hearing of September 11, and thus I was not able to provide an evaluation of it
at that time.

I have now had an opportunity to analyze this exhibit and the supporting
material in the full statement by John D. Glover. I believe that this exhibit is
very misleading. There are two general reasons for my belief :

(A) Questions about the exhibit itself

{B) Omission of important factors relevant to the Subcommittee’s considera-
tion of this matter.

With regard to (A), in order to calculate mechanical royalties paid per re-
leased tune, obviously it is necessary to have data on total royalty payments
and on the number of released tunes. We do not have sufficient data to estimate
the total amount of royalties actually paid. However, we believe that the esti-
mates presented by Mr. Glover overstate the level of royalty payments in recent
years. On page 43 of his statement Mr. Glover estimates that total mechanical
royalties paid by U.S. record makers were $78.2 million in 1972. But even if
all royalties were paid at the 2¢ ceiling rate (which they are not, as shown
conclusively in the joint statement of the American Guild of Authors and Com-
posers (AGAC) and the National Music Publishers Association (NMPA), and
confirmed by data in Mr. Glover’s analysis), total payments could not have
amounted to more than $62.7 million in 1972, which is $15.5 million less than
Mr. Glover's estimate.!

Regarding the number of releases, Mr. Glover cites Billbvard as the source,
but no dates are given, thus I have been unable to examine the validity of his
statisties on this. ’

It appears that Mr. Glover may have purposely selected 1983 and 1972 as the
years for comparison in order to be sble to draw the conclusions he desired.
Z ccepting for the moment Mr. Glover's data on total royalty payments, the
conclusions differ dramatically if more relevant points of comparison are used.
For example, over the last three years for which data are available: Consumer
Price Index has risen by 30 percent.* Median family income has risen by 25 per-
cent.! Record prices have risen by 28 percent.' Record sales have risen by
26 percent.®

Record companies’ profits have risen by 42 percent (by the industry's own
data, on page 157 of Mr. Glover’s statement).

Royalties have risen by only 2.6 percent (based on the data on page 54 of
Mr. Glover's statement). If the number of releases has remained approximately
constant, then royalties per release would alsc have risen by only 2-3 percent,

It is especially misleading to make statements about inflation using data no
more recen’ than 1972. In the last 10 years the Consumer Price Index has risen
by 73 percent, nearly twice the 87 percent shown by Mr. Glover in Exhibit BE.

1In the 1978-74 International Music-Record Directory, Billboard made the following
estimates for 1972, from RIAA date : 277 million record albums and tapes sold , 183 million
single records sold.

With 10 songs per album or tape, 2 songs per single record, and a maximum royalty of
2¢ per song: $55.4 milllon maximum royalties on albums and tapes; $7.3 million maxtmum
royalties on single records ; $62.7 million maximum royalties.

3 Ag reported by the Bureau of Labor Statistics.

30.8. }I))epzltyrtn(l)(iz,ntJ c]f fg_zn%mtergf, 2Bure}rau of the Census, Current Population Reports,
Serles P~60. No. 99, Ju . table 2, p. 7.

4 Of the Billboard lig;:'«of’ 200 best selling albums for Jan, 15, 1072, 81 were listed at
$4.98, 110 at $5.08, and 9 at $6.98, yleldmg an avdrdage $5.62. On the Billboard list for
Jan. 4. 1975 1 was listed at $3.98, 23 ai £5.98, 1567 at $6.98, 5§ at $7.98, 1 at $8.95, §
at $0.08, 6 at $11.88, and 2 at $12.98, vielding an average of ,$7.17.

sFrom $1,744 millien in 1971 to $2,200 in 1974, as reported’ on p, 6 of the Blllboard
1975-76 International Music-Record Directory.
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In fact, Mr. Glover admits that his estimates of royalties per tune are not ac-
curate (page 41). He believes that his estimate of the trend is accurate, but
ubviously one cannot obtain an-accurate estimate of & tread from two inaccurate
estimates of the level of royalties per tune.

. It is very important to note that in his calculation of royalties per release
Mr. Glover includes royalties paid in 1972 on tapes released (page 43), but does
not include the number of tapes released This obviously and substantially
overstates royalties per release in 1972, It also overstates the trend in royalties
per release, because tapes were not available in 1963 but they accounted for 28
percent of total record and tape sales in 1972. That is.a big factor in rendering
the Glover figures invalid.

As eloquently stuted by composers Marvin Hamlisch and Eubie Blake in their
testimony befure the Subcommittee, even the royalties paid on a best seller have
been and continue to be woefully inadequate, whether the song be “I'm Just
Wild sbout Harry” in 1921 or “The Way We Were” in 1971.

With regard to (B), Mr. Glover omitted the following important facts, which
should be taken into account by the Subcommittee :

(1) In terms of purchasing power, royalties per songwriter have fallen by
more than 40 percent in the last ten years (as indicated in column 14 of the
summary table in the statement of AGAC and NMPA).

(2) The total dollar volume of record sales has nearly tripled in the last ten
years (as indicated in column 11 of the summary table in the statement of
AGAC and NMPA). .

(3) List price per song on a typical album has risen by 112 percent in the
last ten years (as indicated in column J of the summary table in the statement
of AGAC and NMPA), The actual retail price per song on a typical album has
risen by 142 percent in the last-ten years.® The price per song on a typical album
which is charged to distrxibutors by record companies has risen by 136 percent.in
the last ten years.” Thus, however one looks at it, record prices have risen
sharply. During this time, the mecLanical royalty ceiling has remsined fixed at
2¢, and the average royalty actually paid has risen only 7 percert, from 1.51¢
. to 1.62¢, (as indicated i. column 4 of the summary table in the statement of
NMPA and AGAC).

Sincerely,
RoBERT R. NATHAN,
President.

NoveEMBER 6, 1975.

SUPPLEMENTARY STATEMENT OF THE AMERICAN GUILD OF AUTHORS AND CCMPOSERS
AND THE NATIONAL MUSIC PUBLISHERS ASSOCIATION

SUBMITTED TO THE HOUSE JUDICIARY SUBCQ.\I.\IIT’I’EPﬁ ON COPYRIGHT WITH REGARD
: TO 8EC..115 OF. H.R. 2223

As promised during the hearing on September 11, 1975, we have reviewed the
“report” on Sec. 115 of H.R, 2223 submitted on that date by John D. Glover on
behalf of the Recording Industry Association of America (RIAA). With all due
respect to Dr, Glover and his employers, we submit that this “report” provides no
basis for a meaningful analysis of the economic issues inherent in the Sec. 115
dispute. >

1. The use of irrelcvant data

A, Dr. Glover attempts to use 1909 as a base year for those calculations that
thereby favor his employers. This borders on the absurd. No reliable data for 1909,
cuonsistent with either 1975 statistical information or with the modern strncture
of the music industry, can be derived from available sources. Were we to follow
that path, we would note that a 12 cent ceiling would be necessary today to resto.e
the purchasing power of a 2 cent ceiling in 1909,

sOn p. 53 of the 19685 statement of John D. Glover on behal? of the Record Industry
Assoclation of Americe, it was indicated that an album listed at $3.98 typically was sold
at retall for $2.83, or 24¢ per so: g on the prevalling 12-gong album. On b. 65 of the 1973
siatement of Johun'D. Glover, it Is stated that an album listed at $6.98 typically sold.at
tetall for $5.77, or 58¢ per song on the prevalling 10-song album.

70n p. 59 of'the 1965 statement of John D. Glover on behalf of the Record Industry
Assoclation of Amerfca, it was indicated that an album listed at $3.98 typleally was sold
by the record company to the distributor for $1.70, or 14f per song on the prevailing 12-
song album. On p. 635 of the 1975 statement of John D, Glover, it is stated that an album
listed at $6.98 typlcally 1s sold by the record company to the distributor for $3.33 or 33¢
per song on the prevailing 10-song album,

b7-186-—76—pt, 8—17
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B. Dr. Glover also uses supposed 1909 statistics to support his claim that the
price per recorded- tune is down and the copyright owner’s share up.! The more
relevant question is what happened to these admittedly important yardsticks as
a result of the traumetic changes of the last 10 years since the House paised the
2.5 cent ceiling. We acknowledge the undue conservatism of ¢ur previous state-
Juent (in column 9 of our “suminary table”) thdt tae price per song on a typical
album had risen by 112 percent over the last 10 years. That referred to list prices.
According to Dr. Glovers’ own data, in the last 10 years the actual retail price per
song on a typical album has risen by 142 percent, and the price charged-by record
companies to distributors has risen by 136 percent.®

C. Dr. Glover attempts to conceal the low level of mechanical royalty rates
by including the income of composers and publishers from other sources, such
as performance fees and foreign royalties.® He failed to tell the Subcommittee
how these figures were relevant, how he arrived at his estimates or why some
of his mathematies weré garbled.t o

D. Dr. Glover attempts to plead poverty for the RIAA by citing questionable
figures (see Item 5D, page 9) about recordings that, fail to make & profit.° Even
if his data were accurate, it would be irrelevant in view of the record indus-
try’'s stated policy of recovering through a few best selling rccords their losses
on any others.® In fact, there is limited overall risk in the record industry, as
indicated by the steady uptrend of sales year after year, even in periods of
recession. There are a lot more impoverished syng writers, and a lot more songs
which fail to be recorded at all, no matter how much time and effort their gu-
thors and publishers invest in them.

2..The use of unreliable dala

Dr. Glover attempts to base most of his analysis on a “survey” of record
companies conducted by his owa company, the Cambridge Research Ins._itute.
Yet the letter accompanying the questionnaire was an open invitation to sutl-
mit biased information.” It is thus small wonder that he concludes that total
mechanical royalty profits for 1973 were $77-82 million,® despite the fact that—
even if all rovalties were paid at the ceiling raie (which his own renort ¢ m-
firms not .0 be the case)—total payments for 1973 according to the RIAA's uwn
data at the {ime could not have exceeded $66.1 million.® -

3. The use of unsudstaniiated assumptions

. A. Dr. Glover's key allegation—that an increase in the royalty ceiling from
2 cents to 3 cents would automatically-lead to an increase in royalty payments
of $47 million *—is based on the assumption that all royalty rates would rise
by 30 percent or even more. There is absolutely no basis for assuming that ail
payments would rise proportionately with any change in the ceiling level, or

1P, 6 of the Glover statement of 1975.

30n p. 53 of the 1965 statement of John D. Glover on behalf of the RIAA it was
indicated that an wbum listed at $3.98 typleally was sold at retail for £2.83, or 24 cents per
seng on the prevailing 12 song, album; on p. 65 of Dr. Glover's 1975 statement it is
stated that .an album ‘lisied at $6.98 typleally is sold at retail for $5.77, or 58 cents per
song on the prevailing 10 song: album, Ou p, 59 of Dr. Glover's 1965 statement it was
indicated that an album listed at $3.98 typically was sold by the record cympany te th:
distributor for 21.70. or 14 cents per song on the prevalling 12 song album: on p. 635 of
Dr. Glover's 1975 statement it is stated that an album listed at $6.98 ty¥pleally is snld
23 the reclgrd company to the distributor for $3.33, or 33 cents per song on the prevailing

song album, '

3 Performance fees, it should be added, do not depend on th existence of recordings. While
performancer on local radlo today are almost invariably from recordings, if there were no
recordings, these rerformances would elther be live or from the electrical transcriptions
which in the 1930's and 1940's were the mechanical means by which radio stations
broadcast music,

A0n p. 39 of his statement, the percentage increase In the last two rows of the fourth
C(l);gnim is overstated by 100 percent. The corresponding references on pp. 40 and 41 are
a n error. . R

S T T — fes, th d

n a popular album selling 1 milllon copies, the record company’s profit is $1.0
million, according to the data on I» 162 of Mr, Glover's statement. pAny’s p 5 $1.00

?Record companjes were told In advance that the very purpose of the survey was to
“u}%)strate the severe impact on the raecord fndustry of raising mechanieal fees.”” P, 128,

. 39.

°In the 1974-75 International Music-Record Directory, Billhoard reported that th
RTAA made the following estimates for 1973 : 292 mllllonyrecord albums[;md (tlape: go{d?
193 million: single records sold; with 10 songs per album or tape, 2 songs per single
record, and & maximum royalty of 2.cents.per song: $38.4 million maximum royalties on
albums and tapes; $7.7 mﬁliox_x maximun royalties on single records; $66.1 million maxi-
mum royalties. . i .

10 Pp, 15-17 et seq.
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that all royalty licenses would increase at all, or that even those royalties
now at the 2 cent ceiling would all increase by any given amount, By Dr. Glov-
er's logie, an increase of 10 cents in the ceiling rate would increase royalties
by 3470 million, an increase of $1.06 in the rate would up total royalfies by
$4.7 billion, etc.-

As documented in detail in our statement and confirmed in Dr. Glover's own
report on “standard variations,” a large proportion of selections is not licensed
at the ceiling now. There is no reason to believe that the relative bargaining
power of the copyright holders versus the record companies will suddenly chenge
sufficiently to alter this picture, no reason to believe that the record com-
panies will sit by and acquiesce in a rise of all rates to a new ceiling.

B. Dr. Glover then proceeds to allege that this supposed $47 million increase
in royalty payments could cost consumers $100 million. This assumes totally
without substantiation that every record company, distributor, and retailer
would seize on an increase in royalty costs as an opportunity fo further fatten
their profit margins, that they would succeed in. this profiteering, and that
their gain from a ceiling inerease would thus be substantially greater than ours.

C. Dr. Glover argues that a higher royalty ceiling would reduce the quality
as well as the quantity of recorded music, including the number of classical
releases.)® There is no basis for such -an assumption. Almost all classical music
is in the public domain, and thus not subject to mechanical royalties; and by
allowing composers and music publishers the chance to earn a decent income,
a higher royalty ceiling will inspire a .greater quantity and quality of music
available for recording.

4 The use of incomplete data

Dr. Glover attempts to argue that total mechanical royalties have inereased
faster than the cost of living and median family income'® Even if his figure
for total royalties were correct (it is not, see item 2 above and item 5 below) :

A. He has carefully selected base years to yield this conclusion—he might
instend examine the last 3 years, during which the Consumer Price Index has
risen by 39 percent, median family income by 25 percent, record sales and prices
by 26 percent, record companies’ profits before taxes by 42 percent, but mechanical
royalties by only 2.6 percent* causing a 16 percent decline in their purchasing

wer :
I)OB. He has chosen to ignore the size of the pool of songwriters and composers
among whom these royalties are divided—in truth an increase of more than
100 percent, in this pool over the last decade has, combined with inflation, caused
a decrease of more than 40 percent in real royalties per writer;® and

C. He has likewise chosen to omit the key yardstick of net record sales, rela-
tive to which royalties (according to his own figures) have fallen from 11 per-
cent in 1964 to 9 percent in 1971 and 7 percent in 1974."

5. The use of inconsistent data and agsumptions

A. Dr, Glover argues that the present 2 cent ceiling is not a ceiling but a uni-
form rate, at the very same time acknowledging the existence of substantial
numbers of Hicenses for less than 2 cents. He dismisses these as simple “standard
variations” but requires nearly 40 pages to explain them.

B. Dr. Glover argues that a higher ceiling would decimate record company
profits,” at the very same time that he assumes they would not use their bar-
gaining position to negotiate for rates below a new ceiling level (see 8A above) ;
he also argues that any increased royalty costs will be not only passed on to the
consumer but used as an excuse for increased profit margins (see 8B above),
hardly a profit decimating position,

C. Dr. Glover argues that the impoverished record companies made profits in
1973 from recording sales, before taxes, and excluding foreign fees and other
income, of only $16.5 million ;* but in sworn courtroom testimony, the president

1 pp. 4. 18-19, 63-67,

12 pp. 20, 22,

13 Pn. 4, 5,10 11, 14, 30, 31, et sea. i

14 Consumer Price Index: ag reported by the Bureau of Labor Statistics: medlan famlly
income: as reported by the Census Bureau) record snles: as renorted by Billboard, based
on RIAA data, and given at table 16 of our statement; mechan! al royalties; on p. 54 of
Dr, Glover's statement ; profits, p, 157 of Dr, Glover's statement.

18 As shown in ¢ols. 13 and 14 of the summary table of our statement,

18 Pp, 47-49, Net record sales are valued at the prices charged by record companies to
distributors. As a percentnge of retail gales, royalties fell from 5.5 percent in 1964 to 4.5
pexcent in 1971 and ‘3.5 percent in 1974,

;; gp.sé. 5, 17; 22, 30, 31, et seq.
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of Warner Brothers indicated that these profits on an industry-wide basis were
34 cents per LP or tape,” which would amount to total profits of more than $100
million from this source alone.”

For years record industry spokesmen in Billboard and elsewhere have proudly
puinted to everincreasing levels of velume and profit. (For the most recent exam-
ple, see Exhibit A attached.) Even by Dr. Glover's own analysis, record company
profits before taxes over the last 8 years have risen 42 percent.® The fact is that
the major recurd companies are integral parts of huge entertainment conglom-
erates whose ability to shift profits ar.d costs from one division ot another in &
consulidated balance sheet is legendary; and the constantly reiterated claim
that the record industry is the only party to this dispute which has “revealed”
to the Congress its true profit picture is a complete myth.

D. One final indication of the invalidity of this data: Dr. Glover asserts that
the financial break-even point for a popular long-playing (LP) record is much
higher than it is for a regular tape; ® but for years the record industry has
claimed that higher prices fur tapes over LP’s were justified on the ground that
the tapes were more expensive to produce.

Conclusion.—Dr. Glover's mass of irrelevant, unreliable, unsubstantiated, in-
complete and inconsistent data and assumptions cannct alter or conceal one
basic fact: his employers are asking Congress to hold down the ceiling on
mechanical royalty negotiations, thereby continuing to permit authors and pub-
lishers only a steadily lower rate of return in real dollars and a steadily lower
shure of record prices and receipts, simply because they do not want to dip
into their enormous profits on a hit song to pay the writer of that song.

{From the Wall Street Journal, Thursday, Oct. 30, 1875—p. 1]
Hot PLATTERS

The recording industry is busy setting records.

After being “brushed by the recession" earlier this year, business is boomiag,
says a spokesman for CBS Inc.’s records division. “This has been the fastest
turnaround in the history of the business,” he says. The division's sales in the
third quarter were a record and 199 above the previous year. Warner Com-
munications Inc.’s recorded music division also had a record third quarter. *“We
haven't been able to press records fast enough,” says a spokesman, RCA Records’
third quarter sules were “the best for that period in vur history,” says Kenneth
Glancy, president of the RCA. division. MCA Inc. reports its domestic record
sales are up 13% so far this year,

Warner cites several reasons for the recent surge. Among them are “a lot of
new, guud product” being offered vn albums in preparation for the big Christinas
’s:eabon, a Lickup in the economy and “a lut of buying” by college students this

all. .

Industry executives expect the boom to last a while, Says Walter Yetnikoft,
president of CBS Records, “All indications are that this pattern of success will
continue well into next year.

Mr. DanieLsoN. Qur next scheduled witness is Ralph Peer II, vice
president of Peer Southern Organization, music publishers.

My, Peer?

I might say so that we do get through here, Mr. Peer is recognized
for 5 minutes.

TESTIMONY OF RALPH PEER, VICE PRESIDENT, PEER-SOUTHERN
ORGANIZATION; DIRECTOR AND OFFICER, NATIONAL MUSIC
PUBLISHERS ASSOCIATION

Mr. Peer. Thank you, sir.

I am very pleased to-be here today with two excellent composers who
will speak following me. I am Ralph Peer. I am vice president of the

i Billboard, July 6, 1074, p. 4.

2 The price of an LP at that time was given as $5.08, the price of a tape ag $6.97, With
3 LLD’s for every 2 tapes, the average e per LP or tape would be $6.38. A unit profit of 34

ric
cents would be 5.8 percent of $6.8g. Applving this profit percentage to 1973 industry
snl’(tz.}) of %%.017 million yields a total profit of $107 million, ’

. 187,
”Ppo 74”750
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Peer-Southern Organizaiion, which is an independent music publish~-
ing firm. It was founded by my father some 50 years ago and is now
headed by my widowed mother. We were pioneers-in American coun-
try music. We helped bring Latin music to this country and we are now’
working in popular and symphonic music as well.

I take great pride in our work, in discovering, encouraging, and
nurturing composers, promoting their works around the world, obtain-
ing multiple recordings of their works, safeguarding their copyrights,
representing them in negotiations with record companies and with
others. I feel that we are making a real contribution to the enrichment
of American culture. As a young man, I look forward to a lifetime
in this business, fulfilling our responsibility to American music and
keeping our company independent of the large conglomerates.

Frankly my future depends upon what you gentlemen decide. The
bill you are considering will probably govern music copyrights for
the rest of my life. Although record company opposition has appar-
ently ruled out the concept of the percentage or royalty ceiling—
like those adopted in most of the other countries in which my company
is active—at least the concept of the copyright tribunal in the pending
bill gives me some hope that the ceiling on our earnings will not be
frozen for another 66 years.

Bat the starting place for that tribunal will be the ceiling you place
on the bill. If you fail to adjust it for these last 10 years of inflation
I doubt that the tribunal will do so. If you fail to provide for a fair
ceiling for my negotiations with record companies, then no amount of
determination or bargaining skill on my part can obtain for our com-
posers the level of incentive they need and deserve if they are to
continue their creative activities.

Put yourself in my shoes. As publishers go, we are relatively large,
but compared to the market power of the four or five record giants, we
are minuscule. WWhen they make me an offer which is below the statu-
tory ceiling, frankly, I can rarely refuse it. They simply tell me that
the package they are putting together will exclude our company and
our composers entirely unless we accept their terms.

If they are anxious to get & particular song or composer, I can at
least make a counterproposal but I can never ask for more than the
statutory ceiling, no matter how good the song is, because a record
company can always get it for 2 cents. Frankly, we are sometimes
passed by altogether bechuse I will not accept an unjustly low rate
for our composers. But usually we enid up agreeing to a rate below the
ceiling in order to have our music included.

Do you understand the position I am in? On the lower end of the
scale, I am faced with a buyer's market in which the thousends and
thousands of songwriters and publishers compete to provide the lowest
bhid for a handful of powerful record companies. The statute imposes
no floor, no minimum, only & maximum.

But in those instances where we might have some bargaining power,
where we might have a song or a writer that is very much in demand,
there Congress has cut off the law of supply and demand and inter-
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vened on the side of the record companies to say that we cannot ask
for more-than 2 cents per song.

This is not fair. If there must be a ceiling, it at least ought to be
high enough to let us do a little bargaining when we have a great
song. How else am I to meet my responsibilities to American music?
How am I to encourage our writers to keep ci1 writing and improving
if the royalty per record, regardless of whether the song is trash or
treasure. can be no more than 2 ceuis or 3 cents. When I represent
these writers and their works in Europe. the royalty ceilings are gen-
erally 8 percent of the list price, which v.ould be about 5.5 cents if it
were in effect here. Why should they receive worse trentraent at the
hands of their own Government?

In conclusion, I ask you to remember that you are setting a ceiling
on our negotiations, the upper limit, not a minirmum or a fixed rate.
We seck the right only to bargain on Lehalf of our composers when
the song or sitnation warrant it. The higher the rate that you set, the
closer we will be to a free market where actual payments will reflect
true market values.

Remember, finally, that a good song is the key to a successful record
and to the success of the record industry. If we are to encourage real
quality and variety and creativity in American music, do not trampie
over our songwriters. Turning them off in the long run will be bad
for everyone connected with musie, including the record companies.

I hope you will set a new ceiling that recognizes these facts. If you
do, the composers and music publishers and music lovers throughout
the country will be most grateful. Everyone will benefit.

Thank vou, _

Mr. DantersoN. Thank you, Mr. Peer. .

We will now move on to Mr. Marvin Hamlisch of the American
Guild of Authors and Composers who is recognized for 21% minutes.
The time is 14 minutes before 12.

Mr. HanriscH. Good morning.

TESTIMONY OF MARVIN HAMLISCH, AMERICAN GUILD vF
AUTHORS AND COMPOSERS

Mr. HaMuiscn. I speak as a composer. I hope that T am the fellow
that Mr. Pattison referred to when he said we need someone who is
able to do something about the mechanical vate.

I waited a long time in my life to get a hit song. Every songwriter
writes many songs and they always hope that there will be somethiug
at the end of the rainbow—the big smash hit. Two years ago I was
very lucky and received three Oscar awards: two for the music for
the motion picture, “The Way We Were.” Naturally, after the song
“The Way We Were” sold aver $1 million of single records, I waited
expectantly for the big check; I just knew that this was going to put
me on easy street. I knew I was finally going to buy that wonderful
Beverly Hills house. My parents were going to be proud and I was
going to be fulfilled. When the “big” day came and the check arrived,
it was for all of $5,000.

So my song actually sold over 1 million records and I received
$5,000, based upon the mechanical rate as it is now computed. Of the
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2-cent rate, the publisher gets one penny, I get one-half of the other
penny because I only write the music, and the lyricist gets one-half
penny. '

A gouple of things that I heard today bothered me. For instance,
this idea that “By the Time I Get to Phoenix” has been recorded 91
different times on what e call “cover records” and that therefore
this is a spectacular and profitable event.

Let me explain why this is not representative of most songwriters’
experiences. First of all, most records come out and are not recorded
after that first record. What about ali these songs that come out and
are not smashes? Since Barbra Streisand is a very unique performer,
“The Way We Were” gave me about 15 cover records, but nowhere
near 91, It may be because the record people do not want to get into
competition with Barbra Streisand; I do not blame them. But cer-
tainly, I do not want you to think that every time a record is released,
even a small hit, it immediately proliferates into 91 other releases.

It bothers me and turns me off t5 the songwriting and record indus-
tries to know that the mechanical rate is so low. Also, I think that it
is wrong to suggest that there should be no mechanical rate at all—
leaving the writers, publishers, and record companies free to negotiate
for a price. Composers give birth to a little child called a song and it
is very hard to go to the record people and say that this child 1s worth
so much or that this song is more commereial, so that I should get
more money. Composers are very creative, sensitive people; I do not’
want to go into an office and start negotiating for what I think my
song is worth. .

I think that the best thing to do would be to introduce a floor and
ceiling for the mechanical rate so that a composer can get a reasonable
rate. ;i‘hen, we would not have to always “bargain down” to a lower
rate as we often do now. I, as a successful writer, can tell you that
many times I have not gotten the statutory rate; less successful writers
may rarely get the full 2-cent rate.

In conclusion, let me just say that, Eubie Blake, from whom you
will hear next, wrote a fantastic song years ago in 1921, called “I’'m
Just Wild About Harry.” And the wonderful but sad thing that T
‘told Eubie that we have in common is that he got paid exactly the same
mechanical rate in 1921 as I got for “The Way We Were.” Something
is very wrong if album prices and record sales are going to continue
to goup and the poor composer gets so little for his efforts.

“The Way We Were” sold over a million records and the “big” check
was only $5,000. I think we have to do something about that because
we are putting a lot of composers out of business. Thankfully
Mr. Blake and I also happen to be able to perform. Otherwise we
could not live.

Thank you.

Mr, DanzeLsoN. Thank you, Mr. Hamlisch.

And our concluding witness on this side of the debate is Mr. Eubie
Blake of the American Guild of Authors and Composers and I am
going to take the liberty of saying that for a man of 92 years you
sure look good.
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TESTIMONY OF EUBIE BLAKE, AMERICAN GUILD OF AUTHORS
AND COMPOSERS

Mr. Braxke. I just want to say this: T have been on the stage 76 years,
because I started in 1899. Lut this is the first time I have ever had
stage fright in my life. -

Mr. DaniersoN. Let me ask you—after 76 years, you think you
might make this your career ?

Mr. Brage. My statement is that if T had to depend on just the
reyalties that T made from my musie, I could not take care of my wife
and family. So T agree with Mr. Hamlisch ; I think that the mechanical
rate should be raised. I am the worst businessman in the world. I do
not know anything about business, I do not know anything about
business, because all the businessman I know [gesturing]. And
I do not want to get like that. So I think that the rate should
be raised. Now, how far? I leave it to the economists to tell me how
far it should be raised. I know it should be raised because I have been
Writin% for years. But if I had to live off my royalties, my wife and I
would be in the poor house tomorrow. Fortunately I can still perform
to supplement by income. That is my statement and I am not going
any further.

Thank you very much. '

Mr. DaxtersoN. Thank you, Mr. Blake. That is probably—I hate to
say this Mr. Nathan and Mr. Gortikov—it is probably the most
eloquent presentation today. :

Mr. Drinan ¢

Mr. Drinan. Thank you very much, Mr. Chairman, and thank you
gentlemen.

I am sorry. I simply had to go to the markup of another bill during
part of your presentation. I will ask Mr. Hamlisch first, even if the
statutory maximum were increased from 2 cents to 4 cents, do I under-
stand that you would stiil only get $10,000 instead of $5,030.

Mr. Hamuisco. Correct.

Mr. Drinax. So that you really would not be happy with what is
being proposed ?

Mr. Hasiscu. No, I would be happy with that. I think that the
4 cents would be adequate—but, I would like to see Congress adopt a
mechanical rate based upon a percentage of record sales—8 percent of
sales. But, som.e people in the record industry do not seem to want to
do that because it would be very hard to regulate. I think it would Le
, adequate to adopt a ceiling of 4 cents.

Mr. Drinan. Would you tell me more about your recommendation
along with Mr. Blake, that the mecliauical rate should be & mandatory
8 percent of the sales price of the phonograph records?

Mr. Haxuiscu. That is what most of the countries in Europe are
getting now.

Mr, Drivan. Would you tell us more about that ?

Mr, Haamwiscu. The one thing about a percentage rate that I like is
that it adjusts for the cost of living. If record prices go up, the com-
posers will get more money based on percentages of prices. .

T think the reason we are in a dilemma today is because in 1909,
when a record sold at 35 cents, instead of making the rate a percentage
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of the list price, Congress set a flat rate of 2 cents. As record prices
went up, the rate stayed the same. Now composers, lyricists, and pub-
liséxexis together get the same 2 cents out of a record that sells for over
a dollar.

Mr. Drinan. Why do you not push for a percentage ?

Mr. HanuiscH. 1 do not think it is a question of that. I think it isa
question of persuading the other side. I do not think that it has ever
been an open question.

Mr., Drinan. Try to persuade to Congress. ]

Mr. Haswisorr. I am perfectly willing to do that. With your’s and
God’s help, maybe we have a chance.

Mr. Drixax. You will need more than God’s help. _

Mr. Haswison. Unfortunately, I think you are right. I think we
need more than God’s help. I think what we really need is to make
sure that everyone understands the situation, because T know that most
people do not understand what composers do. Most people say to me,
were you not in the movie, “Lhe Way We Were?? And I say, no, I
just wrote the music. And they get very depressed by that.

Second I think that if I received $10,000 based upon a 4-cent rate,
I would be happy. I think that it would bring back some self-esteem
to the composer. I think it is a rough life to live thinking that if you
have a hit, a fantastic check will come in. When the check does come
in, it is so small that they say, I cannot believe that this is it. I think
that is our problem. Most people do not realize how low the rate really
is.

Mr. Drivan. I take it, however, that you simply do not want the
total deregulation of the industry?

Mr. Haymiscu. No, because to be honest with you, composers are
artists: we are not good businessmen. We are, I think, the easiest peo-
ple to intimidate. I must give you an example.

If today, someone in the record industry said to me that I can have
Frank Sinatra record a song of mine if, instead of 2 cents, T would
take a half-a-cent. My pride would say, for Sinatra I will pay to have
my song performed. I think what happens is that the writer gets
coerced, because the marketplace is limited by certain companies and
by certain singers. For example, as you realize, many singers record
their own material.

I would love Elton John to record my songs but normaily he records
his own. I would love Stevie Wonder to record one of mine but nor-
mally he records his own. So the number of artists I have available to
me is very small. Therefore, when one of the top artists wants'to do
a song of mine, it is very easy for the record company to bargain
against me. The company says, if you want this artist to record your

. song, you are going to take less than 2 cents. If Congress sets a floor
on the rate, I will not be put in that position again. ‘

Mr. DriNaN. Going back to 1909—I am reading the law here—I
find it anomalous how the Government interfered or intervened in
the regulation, the very tight regulation, of this particular industry,
and I am not entirely certain if the regulation is necessary, but appar-
ently there are no votes for deregufation on the other side of thn
controversy. )

Mer. Parrison, You missed it.
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Mr. Drinan, Oh, well, then, I am sorry. I had hoped that there
was . deregulator—I had hope because it 1s a deregulator here.

One last question, in most of the European nations how is that
arrived at, by statute, by agreement, or union or what?

Mzr. Feist. That is arrived at by negotiation between the Interna-
tional Federation of the Phonographic Industry (IFPI), which rep-
resenits all, I guess, of the record companies on the Continent, and a
bargaining organization representing the copyright proprietors. It
covers all records released and is the subject of renegotiation from time
to time, and it has gone from 7 to 8 pereent in the last decade.

Mr. DrixnanN. Cannot we have that association come to the United.
States and solve our problems?

Mzr. Fest. There is some question as to whether or not under U.S.,
laws such bargaining could take place.

Mr. Drinan. Well, if the Congress will fix that up.

Mr. Ferst. If Congress would fix it up, it could work beautifully.

Mr. Drinax. Well, I am getting a little bit of hope. All right, thank
you very much, gentlemen, and I am sorry, once again, that I had
to miss part of your presentation.

Mr. Danrerson. Mr. Wiggins.

Mr. Wigerns. Mr. Nathan, did you hear or sce the chart, and the
statement about the chart, that the average payment per tune was
roughly $1,400 cur